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BREAUX vs. GREAUD. 


Arpea from the court, of the first district i." the she 


swore to his 


Martin, J. delivered the’ opinion of the cation cape 


court. This case originated in the court of clerk omitted 
to add the jue 


probates of the parish of Plaquemine, and "/) ‘he ap. 


pellant has a 
right to have 


went up by. appeal to that of the district. the omission 
After the return day, the appellee having“ 
sworn he was not served with the citation, 

and averred the absence of error in the judg- 

ment, the appellant obtained the court’s order, 

that the sheriff be permitted to make his re- 

turn on the citation. He did so, by endors- 

ing thereon that he had served a copy of it on 

the appellee, in person, _ 
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CASES IN THE SUPREME COURT 


Barend The appellee now filed his affidavit in op- 
“~~ position to the sheriff’s return, and moved for | 


a dismissal of the appeal, because the return 
was not verified by the sheriff’s oath. 


- The appellant next moved that the clerk be 
ordered or permitted to state at the foot of the 
return that it was sworn to, and offered the 
sheriff’s affidavit that he had actually sworn 
to his return at the time he made it, and 
served the citation, This being objected to 


by the appellee, the objection was sustained - | 


on the ground that the service should have 
been made to appear on the return day. A 
bill of exceptions was taken: the appeal was 
dismissed, and the present taken. 

The service of a citation on an appeal is 
by law, required to appear by affidavit, 180% 
¢.1. s.19, But if the sheriff, as was suggested, 
actually swore to his return, and the ‘clerk 
omitted to add the jurat, the appellant on 
shewing this fact, had a right to have the 
omission supplied. 

The rule, posterior to the return day, allow- 
ing the sheriff to return the citation, while it 
stood unrescinded, was an ample objection to 
the claim of any advantage to which the 
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OF THE STATE OF LOUISIANA. $11 


failure of making the return on the first day "shermDiset 

of the term gave rise, ‘patie 
The appellee had no right to swear in his’ gaysos. 

own cause, We are of opinion that the judge | 

erred, He ought to have directed the clerk 

to add the jurat, if the sheriff did swear on 

making “his return, or ‘received the sheriff's 


eath-of the service. 


_ Itisthereforeordered, adjudged and decreed, 
that the judgment of the district court be an- 
nulled, avoided — atid reversed; and the case 
remanded, with directions to the judge ta order 
the clerk, if the sheriff did swear to his return, 
to add the jurat thereto, and if he did not, or 
the clerk does not recollect that he did, to 
receive the sheriff's affidavit; and it is ordered 
that the appellee pay costs, 


_ Morse for the appellant, Eustis for the 
appellee. 


ALLAIN vs. WHITAKER, & Aly 


-Apprat from the court of the third district, ate dects 


ration of a no- 
tary that he 
Porter, J. delivered the opinion of the gure notion of 


court, This action was brought against the , Bgl 
under his sig- 














512 CASES IN THE SUPREME COURT 


BasternDie'et drawers and endorser of a promissory note; 


a~ "The drawers suffered judgment by default to 
ey be taken against them, and permitted the same 


__‘* __ tobe made final. The indorser pleaded to the 


of? witnene, action, and judgment being rendered against 


Whether it 
ought not to him, he appealed. 


state in what . 
post-officethe  "/he answer averred, that service of the pes 


notice was 


est?- tition and citation had not been made in thé 
French language, on the defendant, though it 


was his mother tongue. That no notice of | 


protest had been given him—nor had payment 
been demanded of the maker. That after the 
maturity of the note, time had been given to 
him without the consent of the defendant. 

The first question presented on the record, 
arises on a bill of exceptions. The defen- 
dant objected to the note being read in evi- 
dence, because the endorsement was in blank. 
The judge overruled this objection, and in our 
opinion correctly, It has been repeatedly de- 
cided in this court, that an indorsement in 
blank, passes the interest of the indorser ina 
commercial note, and that the holder may 
maintain an action on it as indorsee, 

"The exception to the service of the petition 
is contradicted by the sheriff’s return, which 
expressly states that copies of the petition and 
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OF ,THE STATE OF LOUISIANA, | 


j citation were left with the defendant in the Sean temic 
] Exench language. _ 


The uniform practice in this state has $s, 
to receive the protests of notaries as evidence 
of demand on the maker of a note or acceptor 
of a bill of exchange. The distinction on this 
head between inland and foreign bills, which 
is known to the English law, has never been 
jn our experience adopted by us. The legis 
lature, by directing the notaries to record all 
protests made by them, seem to have acted on, 
and sanctioned the usage which already exist- 
ed, toadmit them in evidence, No good rea» 
son exists, why we should give more faith to 
a foreign notary, than to one of our own offi. 
cers, ‘That of convenience is not sufficient to 
establish the distinction, for there would be 
nearly as much inconvenience produced by 


refusing the one as the other. We therefore 


think, the protest offered in this case, was 
good evidence to prove that demand had been 
made on the drawer. 

The notice certified by the notary, under the 
act of 1821, we rather think does not comply 
with the provisions of that statute, It is in these 


words: First endorser notified by written no- 


tification, by mail at St Francisville, 5th July. 
- Vor. V. 65 
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1824, by Joseph Trinchard. The statute ree 


quires, that the names of the drawers and in- 
dorsers, together with the manner in which the 
notices were served or forwarded to them, shall 
be furnished by the notary. That given here 
does not state in what post-office the no- 
tice was put, and we cannot supply, by pre- 
sumption, any thing wanting in evidence of this 


kind, which the indorser had not an opportu | 


nity of cross-examining. 

But admitting this objection, on which we 
express no positive opinion, could be got 
over, there is a still more fatal one, to the intro- 
duction of the certificate. The statute re- 


quires that the declaration of the notary shall . | 
be recorded under his signature, and that of | 


two witnesses. In the present case, the de- 
claration was recorded without any. There 
were two witnesses to the protest. But none 
appears to the record, which the law requires 
the notary to make of the manner he gave the 
notices of that protest, and without them the 
declaration is clearly not evidence. Act of 
1821, p. 44. | 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
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OF THE STATE OF LOUISIANA: . 515 i 


be annulled, avoided and reversed; and that, EasteraDinet 
there be judgment against the plaintiff, as in Reo 
case of nonsuit, with costs in both courts. : 


Eustis, for appellee, Ripley § sacnpe~ for 
appellant. 


| BIRD vs. M‘MICKEN. 


Appears. from the court of probates of West ,...°°0%," 


ohm eard on the 
Feliciana. merits when 
ali proper 
parties are 


Porter, J. delivered the opinion of the we ol 


court, 'This is an action by the former curator ty beg as 
of the estate of L. Reno, to have his account joined 
homologated, and to have a certain sum of mo- 

ney which he had received in that capacity, ap- 

plied to the payment of a debt due by Reno, 


to the firm of which the plaintiff had been a 


‘member; but which is now insolvent. The 


petition contains a prayer, that M‘Micken, the 
present curator, and Oakey, syndic of the es- 
tate of A. & M. Bird, may be cited; and that 
notice may be given to the other creditots, and 
all persons interested. 

The court ordered the creditors and other 
persons interested, to be notified according to 
law. But no notice appears to have been given 
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Kastern Distet to them. M‘Micken, the curator, and Oakey, 


_ 
"Se were cited in the ordinary way; but the former 


oe 


M’Micxam. 
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did not appear, and no judgment by default was 
taken against him. 

The cause was, therefore, irregularly gone 
into on the merits, and the judgment of homo- 
Jogation, was improperly rendered. If the 


‘creditors should have been notified, as the 


court at first ordered, the want of notification 
vitiates the whole of the proceedings. If the 
curator may, or can be considered as their re- 
presentative, judgment ought not to have been — 
rendered without issue joined, or that proceed¢ 
ing which the law has substituted in place of © 
of it, judgment by default. As the case is now _ 
before us, there were no parties in the trial bes | 
low, but the former curator and the syndic of 
the partnership of which this curator was a 
member. The correctness of the accounts of the 
plaintiff, as representative of Reno’s estate,. 
could not be settled between them. 


It is, therefore, ordered, adjudged and de- j 
creed, that the judgment of the court of pro- ‘ 
bates be annulled, avoided and reversed, and 
that the cause be remanded, to be proceeded © 
in according to law; the appellee paying costs — 
of this appeal. q 
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OF THE STATE OF LOUISIANA. SI? 


» Ripley 5 Conrad for the appellee, Watts t-werapue 
& Lobdell for Oakey, Preston for M‘Micken, =~ 


Seer oe 


- 


Arran from the court of the third district | at ee 

the probat, 0 <q 

_ Porter J. delivered the opinion of the eny of a jue 
dicial pro- 


court, ‘This case commenced by an applica- seding, 


tion for an injunction, to prevent the defendant under the et 
. . . - . : o 
selling certain slaves mentioned in the petie 1790. 


BALFOUR vs. CHEW. 


perty The answer denies her title, and as-. 
serts that the defendant had seized the negroes 
in consequence of a mortgage given on them 
by the husband of the petitioner. 

The real difficulty in the case is, whether 
the slaves were the property of the husband or 
wife; and its solution depends on the effect of 


Carolina; from which state, the parties, long 
after their marriage, moved into this. It is 
admitted the slaves were the property of 
the father of the petitioner; and it is conten- 
ded, on the part of the wife, that the title re- 
mained in him, until. after she and her hus- 
band removed into this state. On the part of 
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EasternDis’et the defendant, it is urged, that the negroes 
Sw were conveyed to the wife while’ she lived in - 


North Carolina, by gift from her father; and 
that, in consequence of a title vesting in her 
while there, the husband became the owner of 
them before he~came into Louisiana, and that 
they are subject to his debts. 

The wife, in support of her claim, produ- 
ced the record of the last will and testament of 
her father, made since she came into this state. 


It purported to have been admitted to probate 


in Bulie county, North Carolina. The reading 
of it was objected to by the defendant, on the 
ground that it was not certified according to 
law. ‘The court sustained the objection, and 
the plaintiff excepted. 

In this court, the objection has been maintain- 
ed, on the ground that this was not the copy of 
a judicial proceeding, which could be cerafi- 
ed under the act of congress, passed in the 
year of 1790; but that it was the record or 
exemplification of an office book, not apper- 
taining to a court, which should have been 
proven in the manner directed by the law of 
1800, supplementary to the act already refer- 
red to. Ingersoll’s Dig. (ed. 1825,) 298 & 
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Weare clearly of opinion, that the objec- Cupar 
tion is unsound. The admitting a will to proe SN 


bate, is certainly not a ministerial act.” It is 
a judicial proceeding; and the record of ‘it, 
cannot be called a book not appertaining to a 
_ eourt. The certificate. given here, most cer- 
tainly proves the contrary. It designates the 
term at which the will was proved—it states 
the proof to have been made in -open court, 
and that it was ordered to be recorded. 

Another objection has been made in ‘this 
court, which, for aught we ean learn from the 
bill of exceptions, was not made in the court 
below; namely, that the clerk does not set out 
at length, the oaths of the witnesses proving 
the will; but has, stated the will was pro- 
ved by the oaths of the witnesses therein men- 
tioned—or, in other words, that he has sub- 
stituted his conclusion of what was proved, for 
the proof itself. . 

If this was a good reason to reject the will, we 
would hesitate to give the defendant the benefit 
of the objection. He should have opposed the 
introduction of the proof on thal ground, and 
have given his adversary an opportunity of 
shewing, that by the laws of that state, it was 
not necessary to insert the oaths of the witnes- 
ses who prove a. will, at length, on the record, 


Barroun 
ve. 
CitEw: . 
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Pozen Des The principle on which the defendant op- 
~~» poses the reading of the instrument, is a cor 
‘o rect one. Clerks are only authorised to give 

and certify copies; and as they are merely jj 
ministerial officers, they have no right to state 
what has been done, in any other manner but 
by furnishing a transcript of the record of what 
was done, But in the case before us, we see 
no ground te apply this doctrine. ‘The state- 
ment at the bottom of the will, purports to be _ 
an extract from the records of the court. We 
are bound to believe, as the clerk has told us, 
that it is a true copy; and if it be, we are di- 
rected by the act of congress, to give it the 
same faith and credit, it had in the state from 
whence it came. It lies on the defendant to 
shew, that it was improperly admitted to ree 
cord. 'This,he has not done; and if he had, 
so long as the judgment of that court stood un- 
reversed by which it is ordered to be recorded, 
we could not refuse it effect here. Smoot & 
al. vs. Russell, 522, vol. N.S. 

With this view of the correctness of the 
judges opinion in relation to the evidence, as 
the cause was tried by a jury, the most regular 
course would be to remand it for a new trial; 


but as both parties have pressed us to give a fie 
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OF THE STATE OF LOUISIANA. ~ - 591 


|. nabdeeision, and the principal question is one Passa 
4 of law not of fact, we shall examine the case on ae 
] its merits: ae 
Some of the negroes claimed by the plain- 

tiff in this suit, were sent by her father to the 

house of her husband some time after her mar- 

riage, and have remained in his possession ever 

since. Admitting for a moment there were 

No evidence to take this case out of the presump- 

tions which the laws of that state raise on such 

a transaction, the consequence would be that — 

the property would vest in the husband. This 

has been satisfactorily shewn to be the rule in 

North Carolina. 1 Haywood, 97. 2 ibid, 72. 

But in opposition to this rule, which appears 

clearly established by the decisions of the courts 

of that state, the counsel for the plaintiff has 

produced an act of its general assembly, passed 

‘in the year 1784, by which it is required that 

deeds, or gifts of any estate, shall be proved in 

due form and recorded; and it is further de- 

clared, that deeds of gift not authenticated, and 

perpetuated in the manner prescribed by the act 

shall be null. Hie has also read cases from the 
: game book, relied on by the defendant, that gifts, 
ls by parol, are considered void and of no effect. 


Vor. V. N. S. 66 
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These decisions, which, at first blush, appeat 
to be contradictory, on a closer. examination, 
are easily reconciled with each other. The 
cases in which gifts by parol have: been con- 
sidered good, arose between the donor or his 
representatives, and the donee. 'Those in which 
such conveyances have been held’bad, were 
decided on a contest between the donee and 
creditors, or subsequent purchasers, The 
words of the act of 1784, do not require all 
deeds of gift to be reduced to writing. They 
only render it necessary to record all those 
which are reduced to writing. But the courts 
of North Carolina, from a conviction of the in- 
tention of the legislature, as evidenced by from 
the preamble to the statute, have held, that as to 
creditors, or subsequent purchasers, such deeds 
were null, and could have no effect, This dis- 
tinction between third parties, and the donor or 
his representatives, is clearly established by 
two cases not cited in argument, which are re- 
ported in 2 Haywood’s N. Carolina Reports: 


87; and 3. Haywood’s Tennessee Reports, 4. 


The position, then, which the wife has at- 
témpted to maintain here, that the property 
could not vest in her. withouta deed of gift, is 
wholly untenable. The title, though by parol, 

















< = 


ew wvwinp |: | OD 

















OF THE STATE OF LOUISIANA. 52% 


vested immediately, and became. subsequently nates 
void, if not registered ; that, is, voidable, at the a aed 
instanceof creditors, and subsequent purcha- — 
sers. 3 Haywood Tenn,Reports,4........ 2 
If, then, it was vested in her in North Caro- 
lina, it became the’ property of her husband 
there; and, consequently, was his, when he re- 
moved into this state, and as such, was properly 
seized by the sheriff, to satisfy an execution 
against him. 
In opposition to the presumption of law, re- 
lied on by the defendant, that the slaves became 
the property of the husband by being sent, or 
delivered to the wife afier marriage by her fa- 
ther, the plaintiff introduced parol evidence to 
shew that they were received as a loan and not 
as a gift. 
The evidence on this head i is, that the plain- 
tiff intermarried with her present husband, 
about the year 1807; and that in the same year 


‘some negroes were lent by the father .of, the 


petitioner, and taken possession of by her hus- 
band. In the year 1807, the witness by whom . 
the fact is stated, declares, that he. went to Ba- ~ 
lie county, in North Carolina, with his step mo- 
‘ther, the plaintiff, and that the day they were 
leaving her father’s house, he called up two nes 
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rset a groes, Bridget and Tony, and said to the by- 


~~ standers, “take notice, that I lend to my daugh. — 


Batrovr 
we. 
Cuzw. 


ter, Nancy Balfour, these negroes, in the same 
manner that I have the other negroes, (alluding 
to those formerly delivered to her,) and no 
other manner.” 

The last will and testament of the father, 
also shews-that he disposed of the slaves which 
his daughter had received, as if they made a 
part of his property, he made a loan of them to 
her for life, and gave them, after her decease, 
in full property to her children. 

The courts of North Carolina have decided 
* that when property is permitted to remain in 
possession of the son-in-law for a considerable 
length of time, it will be necessary to prove 
very clearly, that the property was only lent 

by the father, and that it was expressly and 
notoriously understood not to be a gift at the 
time.” 1 Haywood, 98. 

With regard to the two negroes received in 
the year 1820, we think the evidence fully 
proves they were delivered as a loan, and 
every publicity was given to that fact the 
case was susceptible of The father, on put- 
ting them into possession of his daughter, 





called on the bye-standers to observe that they 
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a were lent by him, and that the transaction Hasterobis't 
April. Y9er, 
was to. be understood in no other manner., = 


But in regard to those which were sentto 

the wife immediately after the marriage, the — 
| proof is by no means satisfactory, ‘The de- 
| claration of the father, years after the slaves 
were delivered, and at the time he was send- 
ing others away, cannot change the character 
of the original transaction, It is very weak 
proof of what it really was, The law of that 
country, so far as we have been able to gather 
} it from the decisions of their courts is, that it 
must be expressly and notoriously understood 
at the time the property is delivered, that a 
loan, not a gift, is contemplated. Some of the 
| decisions to which we have already referred, 
} were made on facts where the father, as here, 
‘| disposed of the slaves by last will and testa- 
ment, But this declaration, on his part, that 
} he had not given them to his daughter, was 
held insufficient to destroy the presumption 
which the law raised on the fact of his sending 
7 them after marriage, without an express un- 
] derstanding that they were lent, and not given. 
There is then no other proof of their being 
delivered as:a loan, but that furnished by the 
witness Balfour ; and his testimony is not strong 
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| Bester enough to bring the case of the plaintiff within. 
er the rules of law which governed the transac. — ) 
r~,  tion'in the country where it took place. He | 
merely states, that some negroes were lent— i 

He gives none of the circumstances which | 
attended the delivery; nor how he came by j 

his knowledge.’ He does not say whether it 

was so understood in the place in which they 

lived, or whether the condition in which they | 

were put into the possession of the husband } 

and wife, was known only to their own family. } 

The witness is a step-son of the plaintiff This} 

is certainly not proving that the slaves were 
expressly and notoriously delivered asa loan} 

and we conclude, as to them, the plaintiff has | 
failed to make out title, i 



























It is therefore ordered, adjudged and de j 
creed, that the judgment of the district coun 
be annulled, avoided and reversed ; and pro- 
ceeding to give such judgment here as, in ourg 
opinion, should have been gven in the cours 
below, it is ordered, adjudged and decreed, 
that the injunction granted in the case, so far’ 
as relates to the slave Bridget, be made per: 
petual ; and it is further ordered and decreed, 
ag it respects the other slaves mentioned in 
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the petition, that the injunction be dissolved, 


and tat the dart pay cote in bah. —~ 
courts, Coe 


‘ Preston for the appellant, Watts & Lob- 
dell for ‘the appellee. 


wis ' LACROIX vs. COQUET.} 


Appeat from the court of the first district. sotto suey 
™ a don the 


» Porter, J. delivered the opinion of the Spanish lay 
court.’ The only question in this cause, is *e not re: 
whether a woman can become surety for the Bint eods 
debt of another 

‘The second law of the twelfth title of the 
fifth Partida, expressly prohibits women from 
becoming responsible for the debts of others. 

The succeeding law makes some exceptions 
to this rule, but the case does not come within 
them. 3 as 

It has been contended here that the pro- 
vision of the Spanish law is repealed by the 
Civil Code. 

It provides that “every person may contract, 
unless declared incapable by law.” 

Persons incapable of contracting-are, slaves,;’ 


minors, persons under ‘interdiction, married 
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EasternDis’ct Women in cases expressed by law, and genee 
April, 1827. 


~~ rally all those to whom the law has interdicted 
<a certain contracts. C. Code, 204, art, 23 & 24 

One of those to whom the law has inter- 
dicted certain contracts, are women who be” 
come sureties for another. Therefore, ac- 
cording to the affirmative and express terms 
of the article cited, the provision in the Par- 
tidas is preserved—not repealed. 

Subsequent laws do not repeal former 
ones by containing different provisions; they 
must be contrary. But in the present case 
the new law is neither contrary, or different 
from the old. 

Similar provisions in the Napoleon Code 
have been considered as repealing a prohibi- 
tion of the same kind in their jurisprudence, 
but the legislature of France, in promulgating 
the Napoleon Code, passed a law that all the 
dispositions of the Roman law concerning the 
matters which formed the object of that code 
were repealed, 

No doubt, therefore, that in France their 
code repealed the provisions of their former 
law on any subject of which the code treated. 
But our digest of the civil laws was enacted 
without any such legislative declaration, con- 
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sequently it is subject to the ordinary rules, 
which govern courts of justice in the construc- 
tion of statutes. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed; that the 
injunction granted in this case be made per- 
petual, and that the plaintiff pay costs in both 
courts. 


Denis for the plaintiff, Trabuc for the’ 


defendant. 


FLOWER & AL. vs. SWIF1. 


AppeaL from the court of probates of the 
parish of West Feliciana. 


Martin, J. delivered the opinion of the 
court. 'The defendant having received, in set- 
tling the estate of his testator, a note payable 
to the estate or order, endorsed it to the plain- 
tiff, who, at maturity, caused the note to be 
protested: and having given due notice to the 
defendant, brought the present suit on the in 
dorsement in the court of probates, of West 


Feliciana. The defendant pleaded in abate- 
Vout. V. N.S. 67 
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An execu- 
tor is not sue 
able in the 
court of pro 
bates. on his 
endorsen.ent 
of a note pay- 
able to th@ 
estate. 
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ment and to the merits, ‘There was judgment 
in his favor, and the plaintiff appealed. 

It is very clear that the suit was improperly 
brought in the court of probates. The debt, 
if any exist, is that-of the defendant in his own 
right. He is sueable as the drawer of a new 
note, and the estate of his testator is by no 
means liable for it. Hence the court of pro- 


bates was without jurisdiction. 


It is therefore, ordered, adjudged, and de- 
creed, that the judgment be affirmed, with costs 
in both cases. 


Hennen, for the appellant 





BROOKE, & AL. vs. THE LOUISIANA INSURANCE 
COMPANY. 


AppEat from the court of the first district. 


Porter, J. delivered the opinion of the 
court. This case came before the court at the 
close of the last June term, and was decided . 
by two of the judges, in favor of the plaintiff, 
An application for a re-hearing having excited 


‘The law of doubts in our minds, in relation to the correct-, 


insurance is 
the same in 
th s state as in 

he other 
states of the 
Union. 


ness of our judgment, we granted the request of 
the defendants, that it should be tried again, 
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Ithas been now heard. before a full court, and: Eastern Dis'et 
April, 1827. 


has been most carefully and ably argued. Vol. w.-~ 


4, 641 & 681. — 


LovistaNa — 


I agree with the presiding judge of the court S™7® }ssv- 


RANCE Com- 
PANY. | 


in the conclusion to which he has arrived: but 
as the reasons by which my mind has finally, 
and with much hesitation, come to that con- 
clusion, are not the same which seem to influ- 
ence him, [ think proper to state those that have 
induced me to change my opinion. 

T retain my former impressions, in respect to 
the intention of the parties: but admit that in- 
tention is not so clearly proved, as to authorise 
us to deviate from the legal signification of the 
terms used in the contract. Ifthe case were 
decided on principle alone, unfettered by au- 
thority, I should think the plaintiff entitled to 
recover. I see no absurdity whatever, in con- 
sidering the words “total loss,” to refer to the 
entire destruction of one mule, as well as to the 
whole cargo. There can be no dispute about 
the literal meaning of the words; but the ques- 
tion is whether the intention of the parties, and 
the rules of law do not affix a technical mean- 
ing to them in this poliey. In regard to arti- 
cles other than memoranda, the words “total 
loss” mean a loss of one half: this is the uni- 
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form and admitted meaning given to the ex- 
pression, and parties using them in relation to 
such a subject, would be understoood to use 
them in their legal’sense, And yet in such a 
case, every argument that we have heard in 
respect to a part, not being the whole, and that 
less than the whole, is not a total loss, would 
apply with as much force, as to that now be- 
fore the court. 

I see, therefore, nothing absurd in the deci 
sions which the courts in England have made 
on this subject. Nor can I agree that the doc- 
trine rests on the authority of a single individ- 
ual. Itis the -decision of the whole court o 
king’s bench. It was acquiesced in at the 
time, by the counsel who argued the cause. 
Had they doubted its correctness, they could, 
and it is to be presumed, would have taken it 
to a higher tribunal, The court of common 
pleas have recognised the same doctrine, It 
has not been controverted since, though in a 
country so eminently commercial as England, 
a vast number of cases must have arisen 
where it was the interest of parties to estabiish 
a different principle. 'Those who know with 


what zeal and learning, the doctrines which 
fall from the bench in that country, are exam- 
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ined by the prof ssion, when, in their opinion; Eastern ate 
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87, 


they are unsupported by reason and law, will Su 9a 
re 


feel what weight this consideration is entitled * 


jhe last argument, that in the latest work pub- 
lished in England on insurance, the question 
is considered as settled, and the writer states 
the rule without expressing a doubt as to its 
correctness. Benecke, on insurance, 

It is a very unsatisfactory way of assail- 


ing authority in questions of law, to trace it up. 


to its source, and then say no matter how of- 
ten it has been sanctioned, or how long acqui- 
esced in, that it is but the opinion of the indi- 
vidual with whom it originated. Every doc- 
trine in jurisprudence might be assailed and 
overturned in this way, for they must all have 
had a beginning. The opinions of jurists, and 
- tribunals derive their authority from the rea- 
sons on which they are founded, the sanc- 
tion which others have given to them; or the 
length of time they have been acquiesced in 
without opposition; and their authority is not 
diminished, by shewing that they had their ori- 
gin with a particular jurist, judge, or court. 
I consider the rule then, well settled in 
England, and I believe it would be the most 


veld, tema 
to. Ina ‘dition to this, ithas been shewn on STATE Ixsv- 


RANCE 
PANT. 


Com- 
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equitable in its application in the instance be- 
fore us. Perhaps it was this feeling pressing 
strongly on my mind, after the first arguments 
that induced me too readily to conclude, that 
the weight of authority was equal. Further 
examination, and longer time for reflection, 
have convinced me it is not, that it is decid- 
edly with the defendants, and I feel it my duty 
to yield my opinions to those we have taken as 
guides in these matters. 

Weare in this state without any legislative 
enactments on the contract of insurance, and 
this court after much argument and great de- 
liberation, declared on a former occasion, for 
reasons which need not be here repeated, that 
this contract: must be construed in relation to 
the law merchant as understood in the other 
maritime cities of the Union. This decision 
has been for some time before the community, 
The legislature have not thought proper to pre- 
scribe to us a different rule. We are therefore 
bound to consider, that the parties to this suit 
contracted in relation to those principles of law 
which we declared should govern such con- 
tracts: Semper in stipulationibus in ceteris 
contractibus id sequimur, quod actum est: 
aut si non appareat, quid actum est, erit con- 





eV 
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sequens, ut id sequamur quod in regione, tn Easterndis'et 


‘ . April, 1827 
qua actum est, frequentatur. Dig. Liv. 0, ~V~ 
° ° Brooxe & a 
tit,17 Liv. 34. —— 


Lovistana 


I agree with the counsel for the plaintifis, St«7s Ixsv- 
that there is nothing in the expressions used ™*° 
by the court, in the case of Barry vs. The 
Louisiana Insurance Company, which binds 
this court to adopt, from time to. time, every 
rule which the tribunals of our sister states 
may establish in relation to this matter. We 
did not intend by such declaration, to place 
our understanding of the law under the con- 
troul of others, And if any doctrine should 
be settled by them at variance with rules 
which already existed, or contrary to our un- 
derstanding of the lex mercatoria, we should 
certainly respect their opinions, but we would 
follow our own. 

But at the time this court declared that 
the contract of insurance must be understood 
here as it is in the other maritime cities of 
the union, the rule was already settled in 
every state where the question had arisen 
and in the supreme court of the United States, 
in relation to words which we believe to be 
convertible with those used in this policy; 
that nothing short of an absolute destruction 
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EssrernDis'et Of the whole property insured, would render 


April, 1827. 
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Lovis: ANA 
STATE iNSU- 
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the assurers responsible, and if any’ portion: 
reached the port of destination, they were 
discharged from liability. 7 Cranch, 415. 8 
ibid 39, 1 Caines, 196. 1 Wheaton, 219. 7 
Johnson, 527, 6 Mass. 465. 

Now, however the force of authority might 
be in another country that had not previously 
made choice of the rules prevailing in the 
union, there can be no doubt that after that 
lex mercatoria was chosen as our rule of 
action here, there was error in saying that 
the weight of authority was equal. It most 
decidedly preponderates in favour of the de- 
fendants. | 

Being so, I cannot depart from it in the 
decision of this case. Whatever the fact may 
be, we are bound, in the absence of any proof 
to the contrary, to believe that the parties 
contracted in relation to the law, as expounded 
to them by the tribunal of last resort in 
the country they live in. Having done so, 
we cannot now tell them their right must be 
ascertained by a law which, though of a com- 
mon origin, and alike on almost every other 


question in relation to insurance, has on this 
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particular branch of the subject, a different RasteraDclet 


and contrary rule. ow 


‘ ere Bnooxe & at 
I concur, therefore, in the opinion, that — . 
Lovistana 


the judgment of the court below should be oo Sa 


reversed ; and that there should be judgment *43*- 
here for the defendants, 


Mant, J.I still retain the opinion I formed 
last summer, that, on principle, the law is in 
this case with the plaintiffs; but the argument 
on the re-hearing and a further consideration . 
of the case, have convinced me that the de- 
cisions of the courts of this state, and of the 
union, support the plea of the defendant. 
I therefore yield to the current of authori- 
ties, conscious that it is not my own indivi- 
dual opinion of the right of the parties, which 
T am to pronounce; but that which I think to 
be in accordance with the law of the land. 
evidenced by the decision of courts. 

It is clear, that in the highest tribunals of 
the principal states in the union, and in the 
supreme court of the United States, the plea 
of the defendants would be sustained, and 
I agree with my colleagues in the opinion 
that it must prevail here. 


Von. V. N.S. 68 








538 CASES IN THE SUPREME COURT 


enema Mattuews, J. This case was before the 
~~ court, in June term, 1826, and was then 
Bnoows &4™ oroued and adjudged: but a rehearing having 


aa been allowed, on the application of the defen- 


rant. dants, who are here appellants, .we are now 
obliged to inquire into the correctness of our 
former judgment. 

The suit is brought on a valued policy of 
jnsurance, in virtue of which, the plaintiffs 
claim to recover from the defendants $11,000; 
being the estimated value of a cargo of mules, 
insured from St. Yago, in Mexico, to Havana, 
in Cuba. 

The policy is drawn up in the usual form, 
of such instruments, containing a printed 
memorandum which excepts from average: 
unless general, or amounting to a certain per- 
centage, several articles of commerce therein 
enumerated; and also a written clause, stating 
the amount or value of the cargo insured; the 
kind of property of which it was to be com- 
posed, and situation in the vessel; and con- 
cludes by declaring the ‘insurance to be 
against stranding or a total loss.” 

The evidence ofthe case shews, that in 
pursuance of the policy thus obtained, the 
plaintiffs put on board the vessel desig- 
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nated therein, seventy four mules, being EasternDis’ct 
April, 1827. 


the species of property which was to consti- wr -~ 
Brooke &at. 


tute her cargo, according to the written clause ei wices 
of the instrument; that out of the whole num- 5t47= ixso- 
ber of animals composing the cargo insured, rant. 
thirty-five were entirely lost, in consequence 

of the occurrence of perils, against which in- 

surance was effected, and the balance (being 
thirty-nine) found to be much injured, and 

lessened in value, on their arrival at the port 

of destination. An abandonment was tender- 

ed to, but refused by the defendants, from 

whom the plaintiffs claim the entire value of 

the cargo, as for a total loss; or such other 
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sum as may appear to be due to them on the 
policy. ‘Their right to recover, is denied in 
toto. 

The various grounds of opposition to the 
justice and legality of this claim, set forth 
in the points filed by the defendants, have 
been examined by the court, as may be seen 
in the judgment heretofore rendered. The 
principles therein settled and established, are 
as follow; ist. According to a just interpre- 
tation of the written clause in the policy, the 
entire cargo of mules is placed on the footing 
of articles excepted from partial loss, in the 




















5AD CASES IN THE SUPREME COURT 


EasternDis'et ordinary memorandums of such instruments: 
pri, 11827, : . . 
wnw «=2d. A constrictive or technical total loss, is 


Bnoox® & 4» excluded from such articles: 3d. Admitting 


vs. 


Sriss ine. that recovery might be had for a partial loss, 


— jury to whom the cause was subitted, in 
the court below, and who found a verdict in 
favor of the plaintiffs, for $4,500, pursued a 
legal and proper course, in adjusting the 
extent of loss, by an estimate made in refer- 
ence to the valuation ascertained and fixed by 
the policy: 4th. tf part of a cargo, consist- 
ing of separate and distinct objects, be entirely 
lost, even should it be composed of memoran- 
dum articles, the assured have a right to 
recover the value of any one or more, of the 
objects so lost, although not amounting toa 
loss of the whole cargo, either physically or in 
value. See the opinion of the court, as 
reported in 4 Martin, n. s. p. 640 & seq. 

Of the soundness and legality of these prin- 
ciples, so established, we entertain no doubt, 
except the last, which requires to be again 
examined and tested, by those rules which 
ought to be received as of binding force and 
authority, in relation to contracts of insurance 
made in this state. 7 

We shall consider the question solely in 
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reference-to principles which regard memo- 
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Eastern Dis’et 
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randum articles, such as are excluded fram ww~ 
Brooke & aL. 


indemnity except for a total loss, or in other 
words, from average unless general. Consi- 
dered in this light, the counsel for the defend- 
ants contend, that as part of the cargo, com- 
posed as above stated, arrived at the port of 
destination, and was of some value, they are 
entirely exonerated from every species of obli- 
gation to indemnify the assured. 


v8. 
LovursIaNa 


State 


Insvu- 


RANCE Com: 


PANY. 


The effect of the memorandum on articles - 


therein specified in a policy of insurance, and 
the extent of the obligations which such a 
clause creates, have frequently been subjects of 
discussion in the courts of the United States, 
and those of the states individua!ly, and the 
doctrine established by the decisions of those 
courts, in cases similar to that now under con- 
sideration, is relied on by the appellants as 
decisive of the present controversy in their 
favour. They have been cited, and commented 
on in the written argument, as well as at the 
bar; we have examined them attentively, and 
are of opinion that they fully support the 
ground of defence assumed without variance 
or exception. Vide 7 Cranch, p. 415. 8 Do. 
39. 1 Wheaton, p. 219. 1 Caines, 296. 3 Do. 
198. 6 Mass. 465, 7 Johnson, 527, 
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Sa As the doctrine contended for by the de- 


~~ fendants appears to be firmly settled by 
Brooxz & at bs 
ne the uniform tenor of the decisions in these 


Starz Ixsu- cases, and has thus become a part of the lea 

TANT, mercatoria of the United States, our attention 
is directed to the case of Barry vs. The Lou- 
isiana Insurance Company, adjudged by this 
court, as reported in 12 Martin, beginning at 
page 493, wherein it: was declared unequivo- 
cally, “that the contract of assurance is un- 
derstood here as it is in the other maritime 
cities of the United States.”” 

From the reasoning of the opinion in that 
case, it is readily perceived that the court in 
consequence of the absence of any positive and 
express provision in our laws on the subject, 
rightfully assumed the privilege of declaring 
the rules which prevail in the other states of 
the union, in relation to the contract of insu- 
rance, to be applicable to such contracts when 
made in this state, as the adoption of such as 
might be different and repugnant, would cause 


great inconvenience to merchants throughout. | 


our confederation—arising from various and 
conflicting laws, existing within the same fede- 
rative government on the subject of commerce: 

After such a public and solemn declaration 
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of the law of this state, in relation to com- 
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merce, it must be believed that all contracts of “~~ 


insurance are made and entered into, in refer. 
ence to it (thus declared), as the exclusive 


‘ rule of interpretation, whenever contests or 


legal contreversies may arise as to their true 
meaning and effect. 

This view of the subject alone would, per- 
haps, be sufficient to shew the error of our 
former judgment. But the counsel for the 


Brooke & at 
vs 
LovIsIANA 
State Insv- 
RANCE Come 
PANY. 


appellees strenuously contend, that as the . 


clause of the policy, now under examination, 
differs essentially from the stipulations con- 
tained in those on wh:ich the decisions referred 
to are based, it should receive a different con- 
struction and interpretation. We have already 
stated our entire satisfaction with that part of 
the former judgment, and firm belief in its 
truth and soundness, which places the whole 
cargo of mules on the footing of memorandum 
articles. Jf this interpretation of the clause 
in question be correct, it refutes completely 
the objections made to the applicability of the 
cases cited from American reports, and the 
conclusiveness of the decisions therein found, 
in favour of the pretensions of the defendants; 
and surely it cannot be seriously asserted, 
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Rasieniet -_ any difference exists between the legal 
“~~ import and meaning of an exception in the 
Brooke & aL ° ° ° : 
vw. policy of insurance, by which the insurers are 
Lovistana 


Sears Inev- made responsible for a total loss only, and one. 


PANT. which limits their liability to indemnify for 
general average alone. See Phillips on Ins. 
p- 489. 


Thus far the court is unanimous in the rea- 
soning against the correctness of our former 
judgment. 

But supposing the doctrine, as we have as. 
sumed it to be, that which the courts of justice 
of the United States, both federal and state, 
have recognized and established for the gov- 

‘ ernment of cases similar to the present; it 1s 
contended,.on the part of the plaintiffs, that it 
is unjust in itself, and heterodox in deviating 
from equitable principles, as ascertained and 
established by the decisions of the highest tri- 
bunals in England, from which the rules adop- 
ted in America have been extracted and recei- 
ved as binding, in consequence of their con- 
sistency with reason, equity and justice. 

1 have examined the cases cited, and relied 
on by the appellees, and find only one, which 
fully supports the doctrine for which they con- 
tend;—that of Davy vs. Mclford, reported im 
15 East, p. 559. 
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It is true, that C. J. Gibbs, in the course 


Headberg vs. Pearson, seems to have held as 
true, the doctrine established in the case of 
Davy vs. Melford; but these observations 
were mere obiter dicta. See Phill. on Insu- 
rance, p. 488. From the decisions in these 
cases, Benecke, in his treatise on Marine In- 
surance, lays it down as a rule settled in Eng- 
land, that if part of the goods insured, be 
wholly lost, and another part saved, that 
which is wholly lost, is cousidered as a total 
loss on the underwriters. See his book, p..- 
376. 

The decision on which this rule appears to 
be mainly based, has been strictly examined 
by one of the advocates for the defendants; 
and I‘ think] his animadversions thereon, are 
made with considerable accuracy and just- 
ness, both in relation to grammatical and le- 
gal interpretation. | 

But whatever may be the rule in England, 
with regard to dividing a carg», composed of 
separate and distinct objects, for the purpose 
of enlarging the stipulation in a contract of in- 


surance, which limits the responsibility of in- 


surers to a total loss only, it is believed that 
Vor. V. N.S. 69 
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of his observations, on the trial of the case of Ga~w 
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Eastern Div’et none such exists in the United States, or in 
rv™ this state. The clear, evident, and ordinary 





meaning of the written clause in the policy, 
on which the present suit is founded, accord- 
ing to just grammatical and legal construc- 
tion, limits the licbility of the defendants "to 
indemnify, for such loss only, as amounts to 
an entire physical destruction of the whole 
cargo, or perhaps a total loss as to the value; 
neither of which has occurred, as shewn by 
the testimony of the cause. No injustice takes 
place—no violence is done to the principle of 
equity and natural right, by interpreting con- 
tracts according to the legal and ordinary im- 
port and meaning of the words used in ma- 
king them, as arranged in grammatical con- 
struction,—such meaning, as every person 
acquainted with the structure of language, 
would attach to them. If the plaintiffs mis- 
took the nature and extent of the indemnity, 
which the defendants obliged themselves to 
make in pursuance of their contract of assu- 
rance, and have, thereby, suffered loss; the 
fault is their own—it is damnum absque inju- 
ria, for which remuneration cannot be right- 
fully claimed. 

Morse & Grymes for the plaintiffs, Work- 
man & Eustis for the defendants. 
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DICKS & AL. vs. -PCONNER. Easternvs’e° 
April, 1827 

AppeEAL from the court of the third dis- “ve 
Suit may b- 

tet. sree 
ty and ae -_ 

Martin, J. delivered the opinion of the party who 


trareferred it 


court. ‘The plaintiffs, who sue to the use of for 
Pope, demand, as endorsee of Colt, the rt 





~ amount of the defendant’s promissory note. 
The defendant denied the plaintiffs’ right 
of action on said note, as they had hot any 
interest in it; having given it to Pope, in pay- 
ment of a house, and alleges she entrusted 
Colt with her signatures on three distinct 
pieces of paper, for the purpose of procu- 
ring money thereby, for her use—that he 
made the note sued upon with defendant’s 
signature, on one of these pieces of paper’ 
and employed it to paya debt of his, in place © 
‘of the defendant’s—a circumstance well 
known to Pope before he had traded for 
said note. The general issue was pleaded, 
and the answer concludes, the suit is brought 
without the knowledge, privity or consent, 
of Dicks & al. 
N. Dick deposed, he gave the note sued 





on, to Pope, in payment of a negro woman 
that the present suit was brought without his 


= 
Ai 
as 











548 


CASES IN THE SUPREME COURT 


EasteraDis'et knowledge or enna but has his full appro- 


April, 18 


= 0 ata bation. 


Dicxs & AL. 


O°Comnon. 


There was judgment against the defen- 
dant,’ and she a ppealed: 

‘the appellant’s counsel has contended, 
that no suit can be maintained in this state 
to the use of -another, because there exists 
no necessity or use for this mode of. proceed- 
ing. We think, in the present. case, there 
was a necessity and use for bringing this ac- 
tion. 

The nominal plaintiffs having obtained 
this note before its maturity, and passed if 
by delivery to Pope; had the latter brought 
suit as the immediate endorsee of Colt, he 
could not have refused any equitable de- 
fence which could have been objected to 
Colt. ‘Had the taken the endorsement of 
the nominal plaintiffs, the difficulty would 
have been the same. ‘The nominal plain- 
tiffs having, at the time of the transfer, a fair, 
and absolute right to demand payment from 
the defendant. This right was the fair ob- 
ject of the contract between ‘them aud the 
real plaintiff; and this right,could only be 
properly transferred, and enforced, by the 
delivery of the note unendorsed by the nom- 


ilies We 
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fer. In doing so, the nominal plaintiff did 
no injury to the defendant; for she (the de- 
fendant) was not, by the transfer, put in 
a worse conditiou than she had placed her- 
self and remained in. If the nominal plain- 
tiffs had an absolute right to compel pay- 
ment, it is immaterial whether it is exerted 


in their own right and for their own use, or - 


in their own right for the use of their trans- 
ferree. 

On the merits, we think the case is with 
the plaintiff, although it be granted that Colt 
abused the defendant’s confidence, and de- 
frauded her. She trusted in him, and must 
bear the consequences of her indiscretion; 
and cannot throw them on those whom she 
enabled Colt to deceive. She admits her 
signature was put on a blank piece of paper, 
with the intention that Colt, to whom she 
delivered it, should write on it a promissory 
note, on which he might raise money, for her 
own use. He wrote the note, and raised the 
money; but applied it to his own use. Now, 
the rule is, he who trusts, must lose. 

The_ nominal plaintiffs, who bou | 
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_inal plaintiffs, with leave to exert it, in their nagataat 
name, in its plenitude at the time of the trans- 
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note fairly, at a time not suspicious, ought 
not to lose. Their right, in its plenitude: 
was purchased by the real plaintiff. He 
used it, as it stood before the sale. The 
names of two plaintiffs are on the record.— 
If the defendant has a compensation to op- 
pose to either, she may do,so with success; 
provided, that opposed;to the nominal plain- 
tiffs be anterior to her knowledge of the 
transfer. If the nominal plaintiffs, at the 
time they received the note from Colt, 
were bound to allow any equitable defence, 
they are still plaintiffs, and it will avail 
against them and the real plaintiff. 1f, while 
the note was in their hands, the defendant 
acquired any right which she might oppose 
to them, that right is unaffected by their 
transfer of the note. : 

If the real plaintiff has, by any act of his 
own, since the transfer, afforded any right 
to the defendant, by receiving payment, 
wholly or partially, or was before, or became 
since indebted to the defendant, the plea of 
payment, or compensation, inust avail, 

The right to be examined in this cause, is 
that of the nominal plaintiffs, such as it was 
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at the moment they passed the note to the EasteraDivat 
real. aw 

Dicks & at. 


It is. therefore ordered, adjudged and de- O'Coxxon. 
creed, that the judgment of the district court 
be affirmed with costs. 


Watts & Lobdell for the defendant, Wood- 
roof for the plaintiffs. a 





MILLAUDON vs. PERCY. & AL. 


Appeax from the court of the first district, An inven- 
tory is t) pre 
cede the par- 

Porter, J. delivered the opinion of the ‘Monoctevery 

. e . « al e B t it a 
court. The plaintiff states, that he is joiut pe made pred 
: ‘ the partition 

owner with defendant, of a sugar plantation, is ordered. 
The report 


situated in the parish of Jefferson; that he ——- 


* - di f 1- 
does not wish to remain so any longer, and jing, is not 


that the property cannot be conveniently di- eae 
vided. He, therefore, prays that his part of | 
the property may be sold for cash, and the 
defendant’s on such terms and conditions 
as he may think proper. 

The defendant admits he is owner of an 
undivided fourteenth part of the plantation, 
and negroes described in the plaintiff’s peti- 
tion; but denies that the plaintiff is owner 


of t he other thirteen fourteenths. 
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EasternDis'et He also states, that the plaintiff cannot 
pelle have a partition, because he is illegally in 


“—— possession of the property, and has refused 


i i to render an account of the profits; and that 
it would be contrary to justice and the inter- 
est of the defendant to have the property 
sold in one lot. 

After the cause had been at issue for some 
time on these allegations, Martin intervened, 
and stated, that he was interested in the 
cause, being part owner for a twenty-eighth 
undivided part of the plantation; and that 
his claim being contested, he had commen- 
ced suit against the plaintiff, to have his 
right settled. He, therefore prayed, that 
the court would not order a sale of the pro- 
perty until his claim should be decided. 

‘Ihe court decreed, the plantation and 
slaves to be sold together—the plaintiff's 
proportion to be sold for cash, and the de- 
fendant’s and the intervening party’s, at such 
terms of credit as they might think fit. 

The defendant and the interpleader, both 
appealed. 

A consent appears on record, signed by 
the counsel for the plaintiff and defendant, 
that three experts should bc appointed to 
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ascertain whether it be more advantageous EasternDis’et 


April, 1827, 


to sell the plantation in one lot, than ta sell w~-w 


the slaves each separately, and the plantation 
also, separately from the slaves. 
These experts reported, that it would be 
more advantageous to sell them together. 
The first question for our decision, is pre- 
sented on a bill of exceptions. The defen- 
dant, before the cause was opened, moved 


MILLavpon 


V8e 
Percy & at 


that an inventory might be made of the pro- — 


perty held in common, between him and the 
plaintiff, according to the 1247th article of 
the civil code. 

That article is in the following words:— 
‘Every judicial partition shall be preceded 
by an inventory, in which the effects to be 
divided, shall be appraised, according to the 
form prescribed for public inventories.” 

It has been contended, that as this provi- 
sion has been found under the head of suc- 
cessions, it does not apply to a case, such as 
that before us. 

There would be a great deal of weight in 
this argument, if the 1304th article, contain- 


ed in the same section of the code with that 

already cited, did not declare, that “all the 

rules established 77 the present section, with 
70 


Vol.V. N S. 











554 OF THE STATE OF LOUISIANA. 


Setaee Meet the exception of that which relates to col- 
~~ lations, are applicable to partitions between 


a ni co-proprietors of the same thing, when 
among the co-proprietors, any are absent, 
minors, or interdicted, or when the co-pro- 
prietors, of age and present, cannot agree on 
the partition, and the manner of making it.” 
We do not see how this direction can be 
dispensed with, and of that opinion was the 
judge below; for though he refused to con- 
tinue the cause until an inventory could be 
made, he ordered, that it should be taken 
before the property was sold. So that, the 
only question before us is, as to the time, 
and we think the judge was right to hear and 
decide on the propriety of making a parti- 
tion, and the manner in which it should be 
made, before he directed an inventory to be 
taken. It was sufficient, if done at any time 
before the sale, provided a sufficient period 
was allowed to enable the parties to have 
the errors in it corrected. The only objec- 
tion, we think. which the defendant can 
make to the judgment on this head, is, that 
it does not, by prescribing a certain {ine for 
the inventory, and for the sale, shes that 
here was a sufficient interval between them 
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to enable the party aggrieved to have re- 
dress. But the opinion we have formed on 
another part of the case, renders it unne- 
cessary to decide this point. 

It has been already stated, that experts 
were appointed, to report whether it 
would be advantageous to sell the property 
in mass, and that they gave their opinion in 
the affirmative. When the case was on 
trial, the defendant offered evidence to shew 
that the opinion of the experts was errone- 
ous. ‘This evidence, the judge refused, and 
the appellant excepted. 

This proceeding, of appointing eaperts 
to report their opinion on the main question 
in the cause, is quite novel to us. We 
should have thought that when the parties 
put their case to the court on the pleadings, 


that it was for it to decide, after hearing the 


evidence, whether the partition was to be 
made, and how it was to be made—in kind, 


or by a sale. However, as the parties chose’ 


to have their opinion, we need not inquire 
into the propriety of the course pursued.— 
The only question we are called on to de- 
cide, is, the effect of the report. By the 


one party, it is contended to be conclusive; 


505 
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by the other, that nothing more was contem- 
plated than to have the assistance of the ex- 
perts, and the information they might afford, 
by the knowledge they were presumed to 
possess on the subject. 

The latter, is the only purpose for which 
the law intends they should be appointed; 
and it is expressly declared, that the court 
is not bound to follow the opinion of the ex- 
perts, in the decision of a case. Code of 
practice, art. 452, & 458. 

But the appellee contends that the appel- 
lant cannot have the benefit of this rule, be- 
cause he suffered the report to be confirmed 
without opposition. None was filed in wri- 
ling, as it is required by law, it should be.— 
Code of Practice, 457. 

The law certainly supports the appellee 
in this objection; but then, if he insists on 
this severe practice, it is proper he should 
be bound by the same rules himself, and the 
article of the code of practice just preceding 
that quoted by him against the appellant, re- 
quires that the party wishing to avail himself 
of the report of experts, &c. must call on the 
adverse party, to show cause in ten days, 
why the same should not be homologated. 
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"The record shews here, that the defendant EasternDis’ct 
April, 182.7 


was called to answer it in five days; and cers Une 
tainly he was not, and cannot be considered “™%477°" 
in default for not answering this notice. Nor ee 
1s the matter cured by the case being after- 
wards continued. We cannot, from that cir- 
cumstance, imply a waver of the irregularity. 
If we did, we should also be obliged to ex- 
tend to the appellant, the benefit of the same 
presumption, and hold that the “calling the 
cause for hearing,” was a waver on the part 
of the appellee, that the opposition should be 
made in writing. 
As the plaintiff, therefore, committed the 
first fault, he must take the consequences of it, 
and as the report should not have been con- 
firmed, nor the testimony offered by the defen- 
dant in opposition to it, rejected, the case must 
be remanded. 
It is therefore, ordered, adjudged and de. 
creed, that the judgment of the district court 
be annulled, avoided and reversed; and it 
is further ordered, adjudged and decreed, 
that this case be remanded, to be proceed- 
ed in according to law; the appellee paying 
the costs of this appeal. 
Seghers & Grymes for the plaintiff, Denis 
for the defendant. 
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FOX we. ADAMS. 


Apprat from the court of the fourth dis- 
trict. 


Mart, J. delivered the opinion of the 
court. The defendant, sued for the hire of 
certain negroes of the plaintiff, pleaded the 
general issue; but admitted he had the plain- 
tiff’s negroes, but they were hired for the ac- 
count of W. Kenner and co.—that the plain- 
tiff refused to hire them to the defendant. 
There was judgment against him, and_he ap- 
pealed. 

"The record shews that at the trial the de- 
fendant did admit that the plaintiff’s negroes, 
mentioned in the petition, worked on his, the 
defendant’s plantation, during the pericd stat- 
ed in the petition. 

Barney deposed he several times heard the 
defendant say he was to pay the plaintiff 
$1200, for the hire of his negroes, for the 
year 1825, 

A letter of the defendant’s, to the plaintiff, 
bearing date, Jan. 21, 1825, was produced. 
The defendant thereby promised to pay the 
plaintiff for his negroes the same price as the 
preceding year, or that if he, the plaintiff, 
would write to Clague or Minor what they 
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would give, and he would give as much as EasternDis’ct 


either of them. 

Erwin, a witness for the defendant, depos- 
ed to a conversation between the parties, in 
which the plaintiff refused to have any thing 
to do with the defendant, to trust him for a 
cent; but declared his readiness to give the 
negroes, if Kenner & co. would assume the 
payment of the hire. ‘The witness understood 


from the latter gentlemen they had assumed 


the payment. 

Ou these facts we think the judgment was 
correctly rendered for the plaintiff. ‘The de- 
fendant’s written promise, corroborated by his 
positive declaration, if they do not outweigh 
Erwin’s testimony.certainly shew that the par- 
ties understood that the interference of Ken- 
ner & co. in the contract, was required as a 
security, of the defendant, who was notwith- 


standing it, personally liable. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with costs. 


Davezac, for the plaintiff, Morse, for the 
defendant. 


April, 1827. 
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FLOOD vs. THOMAS. 


AppeAt from the court of the first district. 


Martin, J. delivered the opinion of the 
court. The defendant is sued on his promise 
to pay $678 71, due the plaintiff by Lee- 
He pleaded the general issue, and the want 
of consideration in the alleged promise; judg- 
ment was given for him; and the plaintiff 
appealed. 

The record shews that Sprigg deposed, 
jhat to his knowledge, the account annexed to 
the petition is justly due—that Lee acknow- 
ledged it, and requested the defendant to pay 
it; and he promised so to do, according to the 
memorandum then written by the witness on 
the back of the account, 

This memorandum states, the defendant on 
ihe 30th of May, 1825, promised to pay the 
account, viz. $150, before he left the city for 
Alyarado, and the balance on his return. 

Lee admitted the debt, due by him, to be 
about $500, or upwards; but deposed he 
neither recollected nor believed the account 
was presented him by Sprigg; that the defend” 
ant paid $150 of it early in March, 1825. 

Tt was admitted the defendant left New 
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! Orleans for Alvarado, on the. 4st of April, EasternDis’ 
April, 1827. 


1825, and did not return till February, 1826; www 
The defendant’s promise is proven by ‘on 
Sprigg, and not denied by Lee. It is true, it — 
is admitted that on the day on which the pro- 
mise is stated to have been made, the defend- 
ant was not in the state. But the alibi proves 
| only that there is an error in the time stated, 
which may welt happen. Lee proves the pay- 
for Alvarado, according to the promise stated 
ment made by the defendant before he set off 
by Sprigg; this payment in its amount, and: 
the time of its being made, corresponds with’ 
Sprigs’s statement. It is admitted it took 


place early in May, 1825, and the defendant 





went away on April 1, £8255 this was a pay- 
ment before the defendant went to Alvarado. 

Sprigg is a witness absolutely uninterested. 
A recovery on the present suit will render Lee 
liable to the action of the defendant. Lee in- 
forms us he has failed. 

An error in a date does not necessarily 
deprive the deposition of a witness of credit. 
It does not avoid a notarial act. 8 Touliier, 
140, Vo. 83. 





Lee deposes he neither recollectsnor believes 


the account was presented by Sprigg to him. 
Vou. V.N.S. Tt 
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Begearais "st Let us give credit to this assertion, and it does 
w~~ not contradict the direct assertion of Sprigg. 


Froop 


ve. 
Taomas. 


Lee may well have forgotten this circumstance» 
and having forgotten it, honestly swore he 
does not believe it exists. 

Notwithstanding our reluctance to disregard 
the conclusion of inferior judges on maiter of 
fact, we think, in the present case, the error is 
too evident not to be corrected. 

The question of law raised on the want of 
consideration in the promise, must be deter- 
mined in favour of the defendant. The debt 
of another is a sufficient consideration tosupport 
a contract of surety, or a promise to pay it. 
Noviss. Recop. 10. 


Itis therefore ordered, adjudged and decreed, 
that thejudgment of the district courtbe avoided, 
reversed and annulled, and that there be judg- 
menit for the plaintiff for the sum of $528 71, 
five hundred and twenty-eight dollars and 
seventy-one cents, with costs in both courts. 


Hennen for the plaintiff, Grymes for the 
defendants. 
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MELLON vs. LOUISIANA STATE INSURANCE 
COMPANY. 


AppEAL from the court of the first district. 
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Aa 2 

Tn case of a 
total loss, the 
assured must 
abandon withe 


Mattuews, J. delivered the opinion of in a reasons- 


the court. This is an action on a policy of 
insurance, in which the plaintiff alleges a loss 
of the merchandise insured, and abandonment 
made to the owners ; and claims indemnity as 
for a total loss. The case was submitted to 
a jury in the court below, and comes up on a 
bill of exceptions taken by the counsel for the 
defendants, (who are here appellants) to a 
charge of the judge a quo, to the jury in the 
course of the trial. This charge, as it appears 
in the record, was expressed in the following 
terms :—‘* The judge charged the jury, that 
even if the jury was of opinion, there was no 
abandonment in August, 1825; yet if the jury 
were satisfied that no damage had occurred by 
the failure of the assured to abandon, within 
a reasonable time, such delay did not impair 
in any manner the rights of the assured. The 
counsel for the defendants objected to said 
charge, and prayed the court to charge the 
jury that the abandonment, in all cases wherein 


any part of the thing insured is saved, or any 
rights or claims exist in relation to the pro- 


le time. 

And whee 
ther the abane 
donment was 
made within a 
reasonatle 
time, isa pro- 
per question 
to be submit. 
ted to the ju- 


ry.) 
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EssternDis'ct perty, must be made within a reasonable time. 


April, 1897. 
Ow 


MELLON 
vs 
LovistaNa 
SratE Insu- 
RaNceE Come 
PanNY. 


The judge refused to charge tLe jury, as re- 
quested, &c. 

We are of opinion, that this charge is erro- 
neous. In cases of insurance, where a part of 
the property insured is saved, but the loss on 
the whole is so considerable as to authorise 
the owners to treat it as total; such totality 
of loss, and consequent right in favour of the 
assured to recover full indemnity, can be ef:- 
fected only by abandonment on their part of 
all rights and claims to the underwriters, of 
any portion which may be saved. In the pre_ 
sent case, the evidence shews that the goods 
insured were sold in Savannah, a port which 
the vessel was forced, by stress of weather, to 
pat into; and was there found to be incapable 
of prosecuting her intended voyage, and no 
other conveyance being found for them to their 
place of destination, the commercial adventure 
of the assured was entirely frustrated, and per- 
haps, he had a right to abandon to the defend- 
ants, and claim indemnity as for a total loss : 
but without abandonment, which was neces- 
sary to vest rights in the insurers, such claim 
cannot be justified; for it would be most clearly 
unjust to suffer him to retain his right to the 
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property insured, or its proceeds—and, at the 
same time, to recover its value from the under- 
writers. Assuming it as true, that the plaintiff 
was bound to abandon before he could legally 
claim indemnity from the defendants, as for a 
total loss (and that such a measure was neces- 
sary to enable him to recover to the extent 
claimed in his petition, seems to be admitted, 
by an abandonment tendered some time after 
information was received of the disaster which 
occurred to the vessel and cargo)—a question 
then arises as to the reasonableness of the time 
in which said abandonment was made; which 
might have been left to the jury under a proper 
charge from the judge as to the law on the 
subject. Delays, in giving notice of abandon- 
ment, which may be tolerated, must depend 
much on the peculiar circumstances of the 
cases in which they occur; but surely this 
notice ought to be given in a reasonable time in 


all cases wherein an abandonment is required. 
The judge a quo, therefore, erred in refusing 
to charge the jury, as requested by the coun- 
sel for the defendants. See Park on Ins. p.383 
and 442 ; also Benecke, p. 336 and 420. As 
the charge which he gave may have influenced 
the jury im returning a verdict against the de 
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pena fendants for a total loss; and as that charge, 
a in our opinion, is not in strict conformity with 
Lenrwax, #W: it is ordered, adjudged and decreed, that 
erate Gow. the judgment of the court below be avoided, , 
= reversed and annulled; and it is further or- | 





dered, &c. that the cause be remanded to said ¢ 
court to be tried de novo, the appellee to pay 
the costs of this appeal. 


Watts & Lobdell for the plaintiff, Eustis 
for the defendants. 


JEWELL vs. ANDREWS. 


Ifthere bea ° : 
. Caio, OpposiTIon on an application for a man 


and the sum 
so demanded damus. 


added to that 





the ait, Porter, J. delivered the opinion of the 
eregate of court. In this case the plaintiff has prayed 
Soo dollars, 4 mandamus might be directed to the judge 
cnc a of the first district, to compel him to grant 
— a appeal, from a final judgment, rendered in 
his court. 
The ground of this application is, that 
though the demand does not exceed $300, 
nor that of the defendant, in re-convention, | 





amount to that sum, yet, the two taken to- 





gether do, and that so considered the case is 






one, of which the court can take cognizance. 
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The plaintiff has relied on authorities from Equontio'd 


Toullier and Sirey. But they cannot aidus ~~~ 
JewELL 


much in construing our constitution. This pm. a 
point has already been expressly decided by 4* 
this court, and we have discevered nothing in 

the books referred to, to induce us to change 

our opinion. Vol. 2,n. s. 314. 7 Toullier, 

No. 418. Code annote par Sirey, 453. 


Let the rule be, therefure, discharged. 





THE U. S. ve. BAULOS’ EX'R. 


AppEAL from the court ot probates for the -rhe v.s. 


parish of New-Orleans. SS —_ 


on the —_ 


Matruews, J. delivered the opinion of Bran of which 
their —_ 


the court. In this case, the attorney for the is» member, 


till the debts 
U. S. claims a privilege and preference im 0 the frm 


be paid. 
their favor, over other creditors ef the testa- 
tor, as created by an act of congress, relative 
to debts due to the U.S. in cases of inselven- 
cy. See Inger. Dig. p. 559, et seq. 
That they are entitled to such privilege and 


preference, in ordinary cases, cannot be doubt- 


ed: but the present is not one of that nature. 
The facts of it, necessary to be noticed shew 
that Baulos, the testator, became the debtor of 
the U. 8. for the debt nowclaimed, some years 
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Easternis’ct since; that he failed, or was insolvent; and 


April, 1897, 


\or-~w that he afterwards entered into partnership 


U. STateEs 
vs 
Bavros. 


with one Cavaroc, by which they acquired 
some property; but the portion falling to the 
share of the deceased, does not amount to 
more than will be sufficient to pay his part of 
the partnership debts. 

The court of probates accorded a prefer- 
ence to the creditors of the partnership, over 
the claim of the U. S. from which, their attor- 
ney took the present appeal. 

According to the principles assumed in the 
decision in the case of Purdy & co. vs. Hood. 
& ¢o. & al. the judgment of the court below, 
is clearly correct. ‘The property acquired hy 
the partnership of Baulos and Cavaroc, does 
not belong to either of the partners separately; 
but remains a common stock, and pledge for 
the payment of the debts of the firm, in pref- 


erence to any claims against the parties indi- 
vidually, 


It is, therefore, ordered, adjudged and de- 
creed; that the judgment of the court of pro- 
bates be affirmed, with costs. 


Moreau, for the appellee, Smith, for the 
appellant. 
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SACL vs. HIS CREDITORS. 





Appea from the court of the first district. 


Porter, J. delivered the opinion of the 
court, ‘The tableau of distribution filed by 
the syndics of the insolvent, was opposed in 
the court of the first instance; and the oppo- 
sition being sustained, an appeal has been 
taken to this court, by the syndics, by the 
bank of the United States, the bank of Or- 
leans, and the bank of Louisiana. 

The claims admitted by the judge a quo, 
and which are now .contested here, are:— 

First. That of the children of the insol- 
vent, who claim as privileged creditors, for 
the amount inherited by them from their de- 
ceased mother. 

Second. That of John Jacob Astor, of 
New York, who avers that he is a creditor 
of the insolvent for the sum of $64,000, and 
that he has a privilege on ‘751 shares of stock 
of the bank of Orleans, which were pledged 
to him, and now make a part of the estate 
surrendered. : 

Third. That of Alexander Brown and 
Sons, of Baltimore, who also assert a privi- 


lege on bank stock, which they state was 
Vou. V. N.S. 72 


569 


Ea? ernDis’ct 
April, 1827. 
Aaa A 
Subsequent 

statutes do 
not repeal 

re ious ones 

y evntainin 
different son 
Visions They 
must be cone 
trary. 

e juris- 
prudence of 
Spain makes 
a part of the 
law of Louie 
siana. 

The rules in 
relation to ree 
al and persone 
ais st. tutes, 
apply also to 
unwritten 
laws or cus- © 
toms. 

Where the 
personal stae 
tute of the doe 
micil is in op- 
position toa 
rea! statute of 
situation, the 
real statute 
will prevail. 

Contracts 
are governed 
by the laws of 
the counfry 
where they 
are made, but 
they cannot 
be enforced 
to the injury 
of a state 
whose aid is 
required Sto 
carry them 
into effect. 

Nor where 
they are in 
opposition to 
the pcs tive 
laws of that 
state. 

In the con= 
fiict # laws, 
where it i# 
doubtful 





| 


ee EE Be RH 


| 
| 
| | 





570 CASES IN ‘THE SUPREME COURP 


Kastoraliatet pledged to them by the insolvent, for the 
ww security of a loan of $9,000, and upwards. 
Savi . . anc 
wo The different questions of law arising on 
HIg CREDIe ° 
tors. __ these claims, have been argued with an abi- 


eet the lity worthy of their importance. Some of 


t thatide- . 
) Gaes ahead these questions are now presented for the first 


preferthelaw | ce . 
of its owa time for decision; and those which have been 
country 


that of the ~~ already before the court, and acted on, on 
Fens - 

a, 7 . e . 
tutae or the Other occasions, have been examined with 
country where 
a contreet is SO much care by the counsel, and have re- 
sous! to be " bt 
enforeedyay ceived such additional light from the labo- 


sometimes. 
controut the rious investigation bestowed on them, that 


— 9 
‘suntrywhere they come upon our consideration with as 


pen tee 

e contract P . . 

wasmade. much freshness, as if this was the only time 
The law rev? E 

lating to ac- gur attention had been drawn to them. 

quests and 


xe We shall take them up in the order in 
al, not a per- Which they have been already stated, and first 
snd gover as to the claim of the insolvent’s children. 

made inother From the facts admitted by the parties, 
pastes renie which admission makes the statement - ane 
<a appeal, it appears: That Saul and his wife 
their remov- intermarried in the state of Virginia, on the 


el. 
tanec” 6th of February, 1794, their domicil being 


yield to an exe 

EY agree- . ° 
fvatmaieon then in that state; that they remained there 
entering into 
marriage in Until the year 1804, when they removed to the 
another coun- 


try. now state of Louisiana; that they fixed their 


: The contract 


of pieces‘ residence here, and continued this residence 
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up to the year 1819, when the wife died; 
that after their removal from Virginia, and 
while living and having their domicil in this 
state, a large quantity of property was ac- 
quired, which at the death of the wife re- 
mained in the possession of her husband, 
the insolvent. 

The children claim the one-half of the pro- 
perty, as acquests and gains, made by their 
father and mother in this state. The appel- 
lants contend, that as the marriage took place 
in the state of Virginia, by whose laws no 
community of acquests and gains was per- 
mitted, the whole of the property acquired 
here belonged to the husband. 

This statement of the matter at issue shews, 
that the only question presented for our deci- 
sion is one of law; but it is one which grows 
out of the conflict of laws of different states. 
Our former experience had taught us, that 
questions of this kind are the most embar- 
rassing and difficult of decision, that can oc- 
cupy the attention of those who preside in 
courts of justice, The argument of this case 
has shewn us, that the vast mass of learning 
which the research of counsel has furnished, 
leaves the subject as much enveloped in ob- 
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others had thought, and written upon it, 

Until the discussion of this cause, it was 
generally understood by the bar and the bench 
in this state, that the question now agitated was 
well understood in our jurisprudence; and 
that from the period married persons from 
other states moved into this, the property ac- 
| quired became common, and was to be equally 
divided between them at the dissolution of the 
marriagé. We have not, therefore, been in- 
sensible to the argument so strongly pressed 
on us, that the question being already settled 
by the decisions of the tribunal of last resort 
in the state, the subject ought not to be opened 
again, and that the most important interests of 
ih society require, there should be a time when 
i “contested points of jurisprudence may be con” 
t sidered as at rest. But these considerations 
are not in this case of sufficient weight, to 
preclude a re-examination of the principles 
a on which the doctrine already stated has 
it been established. A sufficient period has 
| not elapsed to enable it to derive much 
authority from the acquiescence of others: 
| 
| 
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The decision of the court cannot be supposed 


to have influenced parties entering into the mv~ 


matriage contract, or greatly to have affected 
any important interests in society. It applied . 
only to married persons emigrating from other 
states, whose exertions or industry cannot be 
supposed to have been much changed, by the 
anticipation of the property going in one direc- 
tion or the other; whose habits were formed 
before they came here, and no doubt remained 
the same after their migration, as before. 
We shall, therefore, proceed to the examina- 
tion of the question, as if the case was now 
presented for the first time, and, we trust, 
without any bias which might be supposed 
to exist on our minds, from the opinions we 
have already expressed. 

The investigation we are about to make, 
will be best conducted by first examining our 
own statutes, 

The old Civil Code provided; that every 
marriage contracted within this state, super- 
induces of right partnership, or community of 
acquests and gains. Civil Code, 336. art. 63. 

Our revised code repeats this provision, 
and adds another: that a marriage contracted 
out of this state between persons who after- 
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EasteraDis’et Wards come to live here, is also subject to 


w~>~ the community ofacquests, with respect to such 
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property as is acquired after their arrival. 
Code, 2370, 

If the acquests and gains, in respect to 
which the present suit exists, had been made 
under the dominion of the law last cited, 
there would be an end to any dispute about 
their distribution; but the marriage of the 
insolvent and his wife was dissolved by the 
death of the latter, before that law was 
enacted. 

It has been contended, that as the «article 
first cited, provides for a community of acquests 
and gains on all marriages contracted within 
the territory, it is an evidence the legislature 
did not intend there should be a community 
on marriages made without: inclusio unius, 
est exclusio alterius. 

It would be giving too much weight to the 
argument contrario sensu, to adopt this con- 
struction. If the subject were one on which 
there had existed no previous legislation, it 
would certainly be fair to contend, that as the 


law maker has affirmative!y declared, parti- 
cular cases not enumeratcd should produce 
certain effects, this affirmative included the 
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negative, that other cases not enumerated reg 3 


should not produce these effects; though 
even then, this reasoning, which is founded 
on prestmption, might yield to other cir- 
cumstances, by which that presumption could 
be repelled. But when there already exists 
positive legislation on the same subject mat- 
ter, providing for the very case which it is 
presumed is excluded, the argument loses 
almost entirely its weight. The law must 
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then be interpreted by a well known rule of | 


jurisprudence, that an intention to repeal laws 
can never be supposed: that subsequent 
statutes do not abrogate former ones by con- 
taining different provisions on the same sub- 
ject; they must be contrary to produce such 
effect. This rule, which is true in relation to 
all laws, is more particularly applicable to our 
eodes, which were only intended to lay down 
general principles, and provide for cases of 
the mdst common occurrence. If, then, the 
provisions in our code cannot be considered 
to have repealed the former law, no argu- 
ment can be drawn from them as to the in- 
tention of the legislature to do so, or their 
opinion on this subject. It is more than pro- 


bable their thoughts were not turned to a case 
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not have increased these doubts by leaving 
their will to be inferred from an affirmative 
regulation on the same subject, but in relation 
to a different state of things. We are bound 
to believe they would have legislated directly 
on it, and -have positively declared, as they 
have since done, what the rule should be, 
when people married in another country, and- 
removed into this. 

It being clear, then, that our own statutes 
furnish no guide for the decision of this ques- 
tion, recourse must be had to the former laws 
of the country. | 

The positive regulations of Spain on this 
subject, are contained in two laws; one of 
| the Fuero Real, and the other of the Partidas, 
t That part of the law of the Partidas which 
' directly applies to the case before the court, 

is in the following words:—E dezimos, que 
el pleyto que ellos pusieron entre si, deve 
valer en la manera que se avinieron ante que — 
| casassen, 0 quando casaron; e non deve ser 
embargado por la costumbre contraria de 
aquella tierra do fuesen a morar. Esso_ 
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mismo seria, maguer ellos non pusiessen 
pleyio entre si; ca la costumbre dé aquella 
tierra do fizieron el casamiento, deve valer, 
gianto en las dotes, e en las arras, e en las 
ganancias que fizieron; e non la de aquel 
lugar do se cambiaron. P-. A, tit. 11, ley 2. 
“And we say, that the agreement they had 
made before or at the time of their marriage, 
ought to have its effect in the manner they 
may have stipulated, and that it will not be 
avoided by the custom of the place to which 
they may have removed. And so we say it 
would be, if they had not entered into any 
agreement; for the custom of the country 
where they contracted the marriage, ought 
to have its effect as it regards the dowry, the 
arras, and the gains they may have made, 
and not that of the place to which they may 
have removed.” 

Some verbal criticism has been exercised 
on this law. It is contended by one of the 
parties, that it only intended to provide for the 
gains made before the removal of the married 
couple; or, at all events, that the words used 
leave the sense doubtful. By the other, that 
it regulates all, whether made before or after 


they left the country in which the marriage 
Vox. V. N.S. 73 
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April, 


—.—~ free from all ambiguity, as the appellants have 


Sav. 
v8 
HIS CREDI- 
TORS. 


argued, we think ought to receive the construc- 
tion for which they contend. The law was 
so understood by the commentators of that 
day, and the preceding parts of it, compared 
with the clause in which the obscurity is said 


to exist, serve to support this interpretation. 


If these provisions in the Partidas stood 
alone, they would admit of a more favourable 
construction in support of the ground assumed 
by the counsel for the syndics, than they can 
receive, when taken in connexion with the law 
of the Fuero Real, which is in the following 
words :— 

Toda cosa que el marido’y muger ganar- 
en o compraren, estando de consuno, hayanlo 
ambos por medio, §c. Novissima Recop 
lib. 10, tit, 4, ley 1. 

“ very thing which the husband and wife 
may acquire while together, shall be equally 
divided between them.” 


The codes in which these laws are found, 
were composed under the authority of Ferdi- 
nand the Third, and his son Alphonso the 
wise, nearly about the same time. The Fuero 
Real was published in the year 1255. The 
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Partidas, although completed in 1260, was 
not promulgated until nearly a century after- 
wards. By the Spanish writers, the former is 
considered, with respect to the latter, what the 
Institutes of Justinian are to the Pandects; 
and it has been admitted, that they may mutu- 
ally aid in the interpretation of each other. 
We have then two statutes presented for 
construction, one of which, not in terms the 


“anost clear, directs that the custom of the coun- 


try where parties contract marriage should 
regulate their rights, in respect to acquests 
and gains; and another which declares, that 
every thing that husband and wife may gain 
or purchase, shall be equally divided between 
them. 

If the question, as to the true interpretation 
of these laws, now arose for the first time, we 
should hesitate what construction to put on 
them. Either taken singly, and according to 
the letter, goes the whole length for which 
each of the parties before us contends; but 
before examining them, to ascertain what con_ 
clusion we should come to, if left to our judg- 
ment unaided by the opinions of others, it is 


proper we should endeavour to learn what 


construction was put on them, in the country 
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ww the weight of authority should be found to 
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preponderate, we may certainly adopt it.— 
They who have had these laws for nearly. 
five hundred years before they passed to us’ 
must, we feel, have more knowledge of the 
intention and meaning of their own legisla- 
tion, than we, at this remote period of ‘ine, 
who have come to a knowledge of them 
but, as it were, of yesterday, can possibly .. 
possess. 
Nothing can be more satisfacterily shewn, 
than the opinion of the commentators on the 
statutes of Spain, in relation to this particular 
subject. From the time Gregorio Lopez pub- 
lished his work on the Partidas, in the year 
1555, down to Febrero, in the year 1781, 
the writings of no jurist of that country have 
been produced to us, who treats of this matter, 
that does not declare. that the law of the Parti- 
das, already cited, must be limited to property 
acquired in the place where the marriage is 
contracted, and that it does not extend to ac- 
quisitions made in azother country, to which 
the parties may have removed, where a differ- 
ent rule should prevail. In the long list o¢ 
writers, who have been cited in support of this 
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doctrine, are to be found some of the most il- 


lusiricus of whom the middle ages could boast, , 


James of Arena, Guiielmus de Cuneo, Dy- 
nus, taynaldus, Jean Favre, Baidus, Alciat, 
and Ancharanus, Gregorio Lepez,on the 4 
Partidas, tit. 11, law 24; Matienzo Com- 
mentaria, lib. 5, tit. 9, nos. 73 & 74; Febrero, 
P 2, /ib.1, cap. 4, § 2, no. 62. 

Trving the question, therefore, by authority, 
no doubt can exist, on which side it preponde- 
raies, in the country where the statute was 
passed, Admitting therefore, for a moment, 
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that the letter of the law of the Partidas va nat 
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violnted, by the construction given to it by the’ 
commentators; that violation acquiesced in 
for centuries, by lawyers, courts, and the sov- 
ereign authority of the country, makes as much, 
a part of the law of Spain at this day, as if the! 
statute had been modified by the power in the 
state, in whom the right of legislation wes ves-; 
ted. In looking mto the laws of any country, 
we stop at the threshold, if we lock no fur- 
ther than their statutes; and whet we should 
see there, would, in most instances, only tend 
to mislead. In every nation that has advanced 


a few steps beyond the first organization of 


political soviety, and that has made any pro- 
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ern men, is derived from what is called, in cer- 
tain countries, common Jaw, and here, juris- 
prudence. 

This jurisprudence, or common law, in 
some nations, is found in the decrees of 
their courts; in others, it is furnished by pri- 
vate individuals, eminent for their learning and 
integrity, whose superior wisdom has enabled 
them to gain the proud distinction of legisla- 
ting, as it were, for their country, and enfor- 
fing their legislation by the most noble of all 
means:—that of reason alone, After a long 
series of years, it is sometimes difficult to say, 
whether these opinions and judgments were 
riginally the effect of principles, previously 
existing in society, or whether they were the 
cause of the doctrines, which all men at last 
recognize. But whether the one, or the 
other, when acquiesced in for ages, their forc® 
and effect, cannot be distinguished from statu- 
tory law. No civilized nation has been without 
such a system. None, it is believed, can do 
without it; and every attempt to expel it, only 
causes it to return with increased sirength on 


those, who are so sanguine as to think it may 
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be dispensed with. Duponceau on Jurisdic ge 


tion, 105. . oe 
Spain, who was among the first of the inl ue. 


HIS CREDi- 


yopean nations that reduced her laws into| 7** 


codes, and who carried that mode of legisla- | 
tion farther than any other people, early felt the/ ,; nv dgutfol’ — " 
necessity of a jurisprudence, which would — 

“a ls ny Mt an Mf 
supply the defects, and soften the asperities of} 
her statutes. The opinions of her sevinaciaaitins Sef 


seem to have obtained an authority with her, at (ose w, (24 | 
JA | \, 


of which the history of no other country offers 7 


y 
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an example. So early as the fifteenth century, gy, 7 
a law was passed, regulating the authority » 9,f 4p he 
: — a 

which belonged to the opinions of Bartolus, 

Baldus, Juan Andrea, ad Abad, Thatlaw oS ) } 
was, it is true, afterwards repealed by the first ~ sill 3, 1962 
of Toro, and directions given that in case of 

doubt as to the true interpretation of the statutes: 


—-= 


recourse should be had to the sovereign him- 
self, What was the practical operation of this 
last statute, our researches do not enable us 
positively to state. It does not, however, seem 
to have made much change in the practice o¢ 
their courts; for in the year 1713, we find an 





auto accordado in respect to the laws that 
should be followed in the decision of causes; 


in which it is stated, as a great inconvenience, 
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‘of their own jurists; who, with great _know- 
ledge, had explained,and interpreted their laws, 
ordinances, and custom:. But admitting that 
afier the promulgation of the law of Toro, the 
opinions of these jurists had not the weight they 
before received, and that in all unsettled cases 
recourse was had to the sovereign himself:— 
when we find that nearly four hundred years 
after, the writers on the laws of Spain refer to 
no decision of their king and council on this 
point, express no doubt about it, and quote the 
opinions of jurists who wrote nearly the same 
length of time before them, what conclusion 
can we come to, but that no doubt did exist 
on ihe subject in Spain. ‘That the whole na- 
tion acquiesced in the opinions of those who 
had early interpreted their statutes, and that 
the tacit consent of the sovereign himself, mus, 
be presumed given to a construction, which 
he had the power to change, but in which it is 
not shown he made any alteration. Novissi- 
ma Recop. lib, 3, tit. 2 leyes 3 § 11. 

Itis most clear, then, that this interpretation, 
which limits the law of the Partidas, to the 


gains made in the country where the marriage 
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was contracted, and excludes from its opera- EssternDis’ct 


tion, property acquired. after a change of resi- 
dence, comes to us recommended and fortified 
by every sanction that can give it value in the 
minds of those who sit in judgment; and 
whose duty it is, to pronounce what the law is, 
not what it ought to be. 


The appellants however contend, that, al- 


though such may be the construction given to 
the statute in Spain, that construction is no, 
binding on the court, because this is a question 
of jurisprudence not peculiar to any. distinc; 
nation, but one touching the comity of nations, 
and embracing doctrines of international law, 
on which the opinions of writers not living in 
Spain, are entitled to equal weight with those 
who professedly treat of her laws, 

The strength of the plaintiff’s case rests main- 
ly on this proposition, and it is proper to exa- 
mine it with the attention which its importance 
in the cause requires. 

But though of importance, it is not of any 
difficulty. By the comity of nations, a rule 
does certainly exist, that contracts made in 
other countries, shall be enforced according to 
the principles of law which govern the con- 


tract in the place where it is made. But it al- 
Vor. V. N.S. 7A 
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tracts should not be enforced to the injury of 
the state whose aid is required to carry them 
into effect. Itis a corrollary flowing from the 
principle last stated, that where the positive 
laws of any state, prohibit particular contracts 
from having effect, according to the rules of 
the country where they are made, the former 
should control. Because that prohibition is 
supposed to be founded on some reason of uti- 
lity, or policy, advantageous to the country that 
passes it; which utility, or policy, would be 
defeated, if foreign laws were permitted to have 
a superior effect. On the very subject matter 
now before us, the writers who treat of it, al- 
though disputing about almost every thing else, 
agree in stating that a real statute, that is one 
which regulates property within the limits of 
the state where it is in force, controls personal 
ones, which follow a man wherever he goes :— 
indeed, it has been expressly, and with great 
propriety, admitted in argument, that where 
the personal statute of the domicil is in oppor 
sition toa real statute of situation, the real 
statute will prevail. Boullenois Disc. Prelim, 
P.21; ibid. des Demis. quest. 6, 163; Bou- 
hier sur la Coutume du Duche de Bour- 
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goyne, cap. 23, 461; Rodenburgh de Statu- EastoraDia'et 


tor. diversit. tit. 2, cap. 5,no. 6. 

If this be true, the question whether 
the opinions of foreign jurists shall control 
those of the country where the statute is pas- 
sed, is at once settled. If the right of a nation 
to pass the statute, which will affect a contract 
made in another country, be admitted, the right 
cannot be contested to her to say, whether she 
has done soor not. She surely is the best and 
safest expounder of her own laws. And we 
repeat here, what we said a few days since, on 
nearly the highest authority to which we could 
refer: “That no court on earth, that professed 
to be governed by principle, would, we pre- 
sume, undertake to say, that the courts of Great 
Britain, or France, or any other nation, had 
misunderstood their own statutes, and there- 
fore, erect itself into a tribunal, by which that 
misunderstanding was to be corrected.” 10 
Wheaton, 159. 

And if we did recur to the jurists of France 
and Holland for information, what would we 
get in place of the well established rules in 


Spain? Much to confuse, and little to enligh- 
ten us. We should find great learning and 
ingenuity exercised by some to shew, that the 
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pens: law which regulates the rights of property 
“~~~ among married persons, is a personal one, 
‘w_ which follows the parties wherever they go.— 
tors. By others, that it is real, and limited to the 
country by which it is made. But not one of 
them denies the power in a nation to pass a 
law such as has been lately enacted by the 
state of Louisiana, that a married couple mov- 
ing into it from another state, shall be gov- 
erned by her laws as to their future acquisi- 
tions. None of them professes to comment — 
on the laws of Spain, which her jurists say, 
have the same effect with our late statute.— 
They are not even mentioned by them. How 
wholly unsatisfactory, therefore, any general 
reasoning must be, on different customs and 
usages, to prove that the law of the Fuero isa 
personal, and not a real statute, we need not 

Say. 
With this view of the subject, we might con- 
clude, But asit is always satisfactory for this 


court to feel, that the authority which governs 
it, is founded in truth, we shall proceed to ex- 
amine the grounds on which the opinions of the 
Spanish jurists have been so strongly assailed. 
tn doing so, we are led into an examination of 
the doctrine, of real and personal statutes, as it 
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is called by the continental writers of Europe ; EasternDis’et 


a subject, the most intricate and perplexed of 
any that has occupied the attention of lawyers 


-and courts: one on which scarcely any two 


writers are found to entirely agree, and on 
which, it is rare to find one consistent with him- 
self throughout. We know of no matter in ju- 
risprudence so unsettled, or none that should 
more teach men distrust for their own opinions, 
and charity for those of others. , 
Holland and France, appear to be the coun- 
tries where the greatest number of these ques- 
tions have arisen, and where the subject has 
excited most attention. The doctrine which 
they denominate that of real and personal sta- 
tutes, is not, as it might, from the terms used, 
be supposed, confined to written and positive 
law; but is applied, also, to unwritten laws or 
customs, by which the state or condition of man 
is regulated—his contracts governed, or his 
property distributed at his death. It professes 
to furnish the rules which are to govern men 
in civil matters, when they pass from one coun- 


try to another, and to distinguish and decide 
in all cases, where the law of domicil and that 
of origin differ; where the rules of the place of 
eontract and its execution conflict; where the 
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~~ and dissolved, have different regulations; or 
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where, on the decease of the owner, his pro- 
perty is situated in several places, having dif- 
ferent rules as to its distribution. 

According to the jurists of those countries, 
a personal statute is that which follows, and 
governs the party subject to it, wherever he 
Soes. 

The real statute controls things, and does 
not extend beyond thelimits of the country from, 
which it derives its authority. 

The personal statute of one country, controls 
the personal statute of another country, into 
which a party once governed by the former, 
or who may contract under it, should remove. 

But it is subject to a real statute of the place, 
where the person subject to the personal should 
fix himself, or where the property on which the 
contest arises may be situated. 

So far the rules are plain and intelligible, but 
the moment we attempt to discover from these 
writers, what statutes are real, and what are 

personal, the most extraordinary confusion is 
presented. Their definitions often differ, and . 
when they agree on their definitions, they .dis- - 
pute as to their application. 5: 
Bartolus, who was one of the first-by whony 
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d, this subject was examined, and the most dis- BasternDis't 
or tinguished jurist of his day, established as a ee 
0- rule, that whenever the statute, commenced by os 
if- treating of persons, it was a personal one; but = 7°™*» 
if it began by disposing of things, it was real, 
a8, So that if a law, as the counsel for the appel- 
nd lants has stated, was written thus: “the estate of 
he the deceased shall be inherited by the eldest 
son,” the statute was real; but if it said, “the 
es eldest son shall inherit the estate,” it was per- 
m, sonal, 
This distinction, though purely verbal, and 
vhs most unsatisfactory, was followed for a long — 
to time, and sanctioned by many whose names 
er are illustrious in the annals of jurisprudence, 


of but it was ultimately discarded by all. D’Ar- 


™, gentre, who rejected this rule, to real and per- 





Id sonal statutes added a third, which he called 
he mixed. The real statute, according to this 
writer, is that which treats of immoveables. Zn 
- quo de rebus soli, id est immobilus agitur. 
- and the personal that which concerns the per- 
- son abstracted from things. Statutum per- ; 
As sonale est illud quod afficit personam uni- 
an : versaliter, abstracte ab omni materia reali. 
is- . 


The mixed he states to be one which concerns 
both persons and things. 
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This definition of D’Argentre ot a personay. 
statute has been adopted by every writer who 
has treated of this matter. A long list of 
them, amounting to twenty five, is given by 
Froland in his memoires concernans la qua- 
lite des statuts among which are found Bur- 
gundus, Rodenburgh, Stockmans, Voet and 
Dumoulin. Froland, Memoires concern- 
ans la qualite de statuts, chap.5, no. 1. 

But the definition which he has given of a 
real statute, does not seem to have been so 
generally adopted : it was however followed by 
Burgundus, Rodenburgh and Stockman. 

Boullenois, who is one of the latest writers, 
attacks the definitions given by D’Argentre, 


and as he supposes, refutes them; he adds oth- — 


ers which appear to be as little satisfactory, as 
those he rejects. He divides personal sta- 
tutes, into personal particular, and personal 
universal; personal particular, he sub-divides 
again, into pure personal, and personal real. 
Boullenois, Traite de la personalite et de la 
realite des lois, tit. 1, cap. 2, obs. 4 

Voet has two definitions, one that a real sta- 
gute is that which affects principally things, 
though it also relates to persons, and the other, 


that a personal statute is that which affects 
principally persons, although it treats also of 
things. 
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It would be a painful and a useless tasa, tv iaeeiet 


follow these authors through all their refine- 
ments, President Bouhier, who wrote about 
the same time as Boullenois, and who has 
treated the subject as extensively as any other 
writer, after quoting the definitions just given, 
and others, says, that they are all defective, 
and that he cannot venture on any, until the 
world are more agreed what statutes are real, 
and what are personal. While they remain 
$0 uncertain, he thinks the hest way is to follow 
the second definition of Voet, which is: “that 
a real statute is that which does not extend be- 
yond the territory within which it is passed, 
and a personal, is that which does.” Bouhier 
sur les Coutumes de Bourgogne, chap, 23, 
no. 59, 

This last mode of distinguishing statutes, 
which teaches us what effect a statute should 
have, by directing us to inquire what effect it 
has, is quite as unsatisfactory as the rule given 
by Bartolus, who judged of it by the words 
with which it commenced. 

The rules given by Chancellor D’Agusseau, 
are perhaps preferable to any other, That, 


says he, “which truly characterises a real sta- 


tute, and essentially distinguishes it from a 
Vou. V.N.S. 


Pee! 
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personal one, is not that it should be relative to 
certain personal circumstances, or certain per- 
sonal events; otherwise we should be obliged 
to say, that the statutes which relate to the 
paternal power, the right of wardship, the 
tenancy by courtesy, (droit de viduite,) the 
prohibition of married persons to confer 
advantages on each other, are personal sta” 
tutes, and yet it isclear, in our jurisprudence, 
that they are considered as real statutes, the 
execution of which is regulated, not by the 
place of domicil, but by that where the property 
is situated.” 

“The true principle in this matter is, to ex- 
amine if the statute has property directly for 
its object, or its destination to certain per- 
sons, or its preservation in families, so that 
it is not the interest of the person whose rights 
or acts are examined, but the interest of others 
to whom it is intended to assure the property, 
or the real rights which were the cause of the 
law. Or if, on the contrary, all the attention 
of the law is directed towards the person, to 
provide in general for his qualifications, or 
his general and absolute capacity; as when it 
relates to the qualities of major, or minor, of 
father or of son, legitimate or illegitimate, 
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ability or inability to contract, by reason of EasternDis’et 


personal causes.” 

“Tn the first hypothesis the statute is real, in 
the second it is personal, as is well explained 
in these words of D’Argentre: “Cum statu- 
tum ‘non simpliciter inhabilitat, sed ratione 
fundi aut juris realis alterum respicientus 
extra personas contrahentes, totas hanc inha- 
bilitatem non egredi wnao; statuti.” CEu- 
vres D’Agusseau, vol. 4, 669, cinguante- 
quatrieme plaidoyer. 

This definition is, we think, better than any 
of the rest: though even in the application of 
it tosome cases, difficulty would exist. If the 
subject had been susceptible of clear and posi- 
tive rules, we may safely believe this illus- 
trious man would not have left it in doubt, for 
ifany thing be more remarkable in him than 
his genius and his knowledge, it is the extra- 
ordinary fulness and clearness with which he 
expresses himselfon all questions of jurispru- 
dence. When he, therefore, and so many 
other men, of great talents and learning, are 
thus found to fail in fixing certain principles, we 
are forced to conclude that they have failed, 
not from want of ability, but because the matter 
was not susceptible of being settled on certain 


A; 


ipril 1897. 


a 


Sav 
v8 


HIS CREDI- 


TORS. 


owe ey 








596 CASES IN THE SUPREME COURT 


HesteraDiset principles. ‘They have attempted to go too far. 


=> To define and fix that, which cannot in the 


an vzpr. Hature of things be defined and fixed. They 
tons. ‘seem to have forgotten, that they wrote ona 
question which touched the comity of nations, 
and that, that comity is, and ever must be 
uncertain. ‘That it must necessarily depend 
on a variety of circumstances, which cannot 
be reduced within any certain rule. That no 
nation will suffer the laws of another to inter- 
fere with her own, to the injury of her citizens: 
that whether they do or not, must depend on 
the condition of the. country in which the fo- 
reign law is sought to be inforced—the particu- 
lar nature ofher legislation—her policy—and 
the character of her institutions. 'That in the 
conflict of laws, it must be often a matter of 
doubt which should prevail, and that when- 
ever that doubt does exist, the court which 
decides, will prefer the law of its own country, 
to that of the stranger. 
These principles may be in part illustrated 
by one or two examples, that we presume will 
receive general assent, 





The writers on this subject, with scarcely 
any exception, agree, that the laws or statutes 
which regulate minority and majority, and 
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those which fix the state and condition of EssternDis’et 


man, are personal statutes, and follow and 
govern him, in every country. 

Now supposing the case of our law fixing 
the age of majority at twenty-five, and the 
eountry in which a man was born and lived, 
previous to his coming here, placing it at 
twenty one, no objection could be perhaps 
made to the rule just stated, and it may be, 
and we believe, would be true, that a contract 
made here at any time between the two peri- 
ods already mentioned, would bind him. 

But reverse the facts of this case, and sup- 
pose, as is the truth, that our law placed the 
age of majority at twenty-one ; that twenty-five 
was the period at which a man ceased to be 
a minor in the country where he resided ; and 
that at the age of twenty-four he came into this 
state, and entered into contracts;—would it 
be permitted that he should, in our courts, and 
to the demand of one of our citizens, plead, as 
a protection against his engagements, the laws 
of a foreign country, of which the people of 
Louisiana had no knowledge; and would we 
tell them that ignorance of foreign laws, in 
relation to a contract made here, was to pre- 
vent them enforcing it, though the agreement 


wt 
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Most assuredly, we would not, 4 Martin, 
193. 

Take another case. By the laws of this 
country, slavery is permitted, and the rights of 
the master can be enforced. Suppose the 
individual subject to it is carried to England 
or Masssachusetts;—would their courts sus- 
tain the argument that his state or condition 
was fixed by the laws of his domicil of origin? 
We know, they would not. 

These examples might be multiplied, but 
they are sufficient to explain the ideas of this 
court, that it is almost impossible to lay down 
any general rule on the subject; and that even 
the personal statutes of one country may be 
controled by those of another. 

From the various definitions already cited, 
it may be easily supposed, that a vast diversity 
of opinion existed in their application to the 
contract of marriage. Both in France and 
Holland, it has been a subject of great con- 
tention. ‘The courts and parliaments, of differ- 
ent provinces, deciding it differently. Some 
of them considering the law which regulates 
the rights of parties in the country where the 
marriage takes place as real: some as per- 


sonal. @ 
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An examination of the different treatises on EasternDis’ct 


this subject has convinced us, that the greater 
number of the lawyers of those countries, are 
of opinion, that in settling the rights of husband 
and wife, on the dissolution of the marriage, 
to the property acquired, the law of the place 
where it was contracted, and not that where 
it was dissolved, must be the guide. Such 
was the jurisprudence of the parliament of 
Paris, It was the opinion of Dumoulin, of 
Boullenois, of Rodenburgh, of Le Brun, of 
Froland, of Bouhier, of Stockmans, of Po- 
thier, and it is that. of Merlin. On the other 
side are found, D’Argentre, Cravette, Ever- 
ard, Vandermeulen, the parliament of Rouen, 
the supreme court of Brabant, and that of 
Metz. 

But it is evident, the opinions of the greater 
number of those who think that on the disso- 
lution of the marriage, the law of the place 
where it was contracted should regulate the 
rights of the spouses to the property possessed 
by them, is founded on an idea which first 
originated with Dumoulin, that where the 
parties marry without an express contract, 
they must be presumed to contract in relation 


to the law of the country where the marriage 





Apr 1,827. 
wa 


Sau 
vs. 
HIS CREDI- 
TORS. 








600 CASES IN THE SUPREME COURT 


Eastern Dict 100K place, and that this tacit contract follows 


April, 1887. 
———_ them wherever they go. 

AUL 

v8. It is particularly worthy of remark, that 
HIS CREDI- 


Toxs- Dumoulin, the founder of this system, was of 
opinion, that the statute regulating the com- 
munity was real, and that it was to escape 
from the consequen’es of this opinion he sup- 
posed a tacit contract, which, like an express 
one, followed the parties wherever they went. 
Such, at least, was the opinion which Boulle- 
nois entertained of Dumoulin’s sentiments; 
and it appears supported by quotations which 
he makes from his works. Boullenois, Traite 
de personalite et de realite des lois. Obs, 29. 
p. 740, 757, '758. 

Some of those who have adopted the con- 
clusions of Dumoulin in regard to the mar- 
riage contract, treat the idea of a tacit agree- 
ment as one which exists in the imagination 





alone. But the greater number seem to have 
embraced it; and we are satisfied it is the 
main ground on which the doctrine now rests 
in France, So far, therefore, as great names 
can give weight to any opinion, it comes to us 
in a most imposing shape, but to our judgment 
it is quite unsatisfactory. 
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Admitting it for a moment to be true, that EasternDis’et 
April, 1827, 


when parties married there was a tacit con- 
tract between them, their rights to property 
subsequently acquired, should bé governed by 
the laws of the country where the marriage 
took place: that tacit agreement would still be 


- controled by the positive laws of any country 


into which they might remove. This is ad- 
mitted by Dumoulin himself, who, after treat- 
ing of the tacit agreement, and stating that 
the statute is not legal but conventional, Statw- 
tarium proprie non este nec legale, sed con- 
ventitium, adds, such tacit convention cannot 
have this effect in another place, where there 
exists a contrary statute, which is absolute and 
prohibitive, alias si statutum esset absolutum 
et prohibitorium, non obstantibus pactis fac- 
lis in contrarium: tune non haberet locum 
alira fines sui territorit. Dumoulin on thé 
first book of the Code, verbo cone. de stat. et 
consuet. loe. Froland. Memoires sur les sta- 
tuts, chap. 4, 63. 

If such be the consequence where the statute 
is prohibitive, we do not see why the same 


result should not follow from a real statute, 
which regulates things within the limits of 


the country where it is in force. The reason 
VoL. V. N. Ss. 76 
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Eastern Dis'et for both is the same, namely, that the laws of 


April, 1 


“~~~ the country where the contract is sought to 


Sau 
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be enforced, are opposed to it, Why the one 
should have effect, and the other should not, 
we profess to be unable to distinguish. It 
may be a question whether the statute is real 
or not, but the moment it is admitted to be 
so, it regulates all property acquired within 
its authority ; then, according to the principles 
of Dumoulin, the tacit agreement can no more 
control it, than it could the law which posi- 
tively forbade such tacit agreement from having 
effect. So that even admitting this tacit agrec_ 
ment, we are brought back to the point from 
which we started; that is, whether the law 
regulating the right of husband and ii be 
real, or personal ? 

But without agreeing with those, who have 
treated the idea of Dumoulin as one purely of 
the imagination, we think that he gives to 
this tacit consent a much more extended effect 
than it is entitled to, That in supposing when 
parties marry, they intend the laws of the 
place where the contract is made, should go- 
vern them wherever they go, he begs the ques- 
tion; and that the first thing to be settled is, 
whether these laws do govern them wherever 
they go. 


oh 
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of We are now treating, let it be remem- pee 
to bered, of a case such as that before us, where — 
ne there is no express contract, and the argument |? 
ot, is, that the parties not having entered into an *°** 
It express agreement, the presumption must be, 
eal they intended their rights to property should 
be be governed by the laws of the country where 
hin . they married. This is admitted. But then 
les this presumption, as to their agreement, can- 
ore not be extended so as to give a greater effect 
oSi- to those laws than they really had, If it 
ing be: true those laws had no effect beyond the 
ce. limits of the state where they were passed :— 
‘om then it cannot*be true to suppose, the parties - 
law intended they should have eflect beyond them. 
be The extent of the tacit agreement depends on 
the extent of the law. If it had no force beyond 
ave the jurisdiction of the power by which it was 
y of enacted ; if it was real, and not personal, the 
; to tacit consent of the parties cannot turn it into a 
fect personal statute. ‘They have not said so; and 
hen they are presumed to have contracted in rela- 
the tion to the law, such as it was, to have known 
go- its limitations, as well as its nature, and to 
Ues- have had the one as much in view as the other. 
1 iss If the law of Virginia should have been, that 
over for twenty years, the acquisitions made by the 
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EasternDis’ct parties belonged to one of them, and they mar- 
v~ ried without an express stipulation to the 
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contrary, they would be presumed to have con- 
tracted in reference to this limitationiof: time, 
If,on the contrary, the law is Limited as to place, 
the tacit agreement which is founded on a sup- 
_ posed consent thatthe law should govern them, 
must be considered to have that limitation in 
view. In one word, the parties are presumed 
to have agreed, that the law should bind them 
as far as that law extended, but no further. So 
that this doctrine. brings us back again to the 
enquiry, Was the statute real or personal? Did 
it extend beyond the limits of the country 
where the marriage took place, or did it not ?— 
Which ever it may be found to be, the parties 
musi be supposed to have contracted. In the 
absence of any thing expressed to the con- 
trary, We cannot presume they intended to en- 
large or restrain the operation of the law. 

The most familiar way of treating this idea, 
of tacit contracts, being made in relation to 
the laws of the country where they are enter- 
ed into, is to say, that the agreement is to be 
Construed the same way, as if those laws were 
inserted in the contract. Now, supposing par- 
ties to marry in Louisiana, and that our statute, 
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providing for the community of acquests and tasternDis’et 


gains, is realand not personal; that it divides 
the property, acquired while in this state, equal- 
ly between the husband and wife, but does not 
regulate that which they gain in another coun- 
try to which they remove: the insertion of 
this law in a contract, would be nothing more 
than a declaration, that while residing within 
this state, there should be a community of ac- 
quests and gains, An agreement, such as this, 
could not have the same force as an express 
one, by which the parties declared, there 
should be a community of acquests and gains, 
wherever they went: for the one lias no limi- 
tation as to place, and the other has. The 
maxim, therefore, which was so much pressed 
on us in argument, taciti et expressi eadem vis, 
is only true, where the law, to which the tacit 
agreement refers, contains the same provisions 
as the written contract, 

It was evidently on this distinction the cases 
ef Murphy vs. Murphy, and Gales vs, Davis’ 
heirs, were differently decided in this court. 
In the former, there was an express contract, 
that there should be a community of acquests 
and gains between the parties, even though 
they should reside in countries where differ- 
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EastonDis‘et Ent laws might prevail. In the latter, theré 
ipril, 1891. . ' 
“~~ was no express agreement; and the parties 


8 a3, 
uv. Were not presumed to have made a tacit one: 
HIS CREDI- 


rors, contrary to the law of the place where they 





married. They were not supposed to have 
agreed, that a real statute, which governed 
them only while there, was to follow them as 
a personal one, and regulate their property in 
another state, If principles so plain, required 
any authority, we would find it in the very au- 
thor, on whom the appellants principally rely. 
Dumoulin, after stating that the tacit contract 
will be controlled by a law that is contrary to it, 
in the country where the marriage is dissolved, 
adds: that it will be different, where the agree- 
ment is express. isi expresse de tali lucro 
conveniium fuisset, quia pactio bene extendi- 
tur ubique, sed non statutum mere. Froland 
: ; Memoires sur les statuts, cap, 4, p. 63. 
Having thus stated the reasons why this 





doctrine of a tacit contract, cannot be admit- 
ted by us to the extent pressed by the counsel, it 
only remains for us to examine, whether the 
law of the Fuero was a real, or personal stat- 
ute. We consider it real. It appears to us to 
relate to things, more than to persons; to have, 
in the language of D’Aguesseau, the destination 
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of property to certain persons, and its preser- EasteraDis’ct 


vation in families, in. view. It gives to the 
wife and her heirs, the one half of that which 
would otherwise belong to the husband. Boul- 
lenois, who rejects Dumoulin’s idea of a tacit 
agreement, says the statute which regulates 
the community is a personal one, because it 
fixes the state and condition of the spouses; 
and he goes so far as to declare, that if his 
adversaries will not allow this doctrine to be 
correct, then the statute is real, for on no other 
ground can it be considered personal. We 
think the state and condition of both husband 
and wife are fixed by the marriage, in rela- 
tion to every thing but property, independent 
of this law; and as it regulates property alone, 
it is not a personal statute, Boullenois, Traite 
des statuts, cap. 5, obs. 29, p.'751; cap, 2, obs. 
5, 80. 

Upon reason, therefore, but still more nails 
on authority, we think the appellants have failed 
to make out their case.. We know of no ques- 
tion better settled in Spanish jurisprudence, 
and what is settled there, cannot be considered 
as unsettled here. The jurisprudence of Spain 
came to us with her laws. We have no more 
power to reject the one, than the other. The 
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April, 1827 


—v— have their cases decided by that jurisprudence, 
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as the subjects of Spain have, except so far as 
the genius of our government, or our positive 
legislation, has changed it. How the question 
would be decided in that country, if an attempt 
were made there on the authority of French 
and Dutch courts, and lawyers, to make them 
abandon a road in which they have been tra- 
velling for nearly three hundred years, we 
need not say. The question is sufficiently 
answered by the auto already cited: in which 
the adoption of the opinions of foreign jurists, 
iN Opposition to those of Spain, is reprobated, 
and forbidden. 

We conclude, therefore, that a community 
of acquests and gains did exist between the 
insolvent, and the mother of the . appellees, 
from the time of their removal into this state; 
and that the court below committed no error, 
in placing them on the bilan as privileged cre- 
ditors, for the amount of those acquests which 
remained in their father’s possession, at the 
dissolution of the marriage. 
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* The next claim which is contested, is that EasternDis’et 


of Astor, who sets up a privilege on certain 
shares of bank stock, which he avers was 
pledged to him for the security of a loan of 
money. 

Tlie pleadings in this case need. not be set 
out. The question presented by them is, 
whether the plaintiff has a right to be paid in 
preference to the other creditors, out of the 
proceeds of seven hundred and fifty-one’shares 
of the capital stock of the bank of Orleans, 
pledged to him by an act passed before a no- 
tary public, in the city of New York, in security 
for the sum of sixty-four thousand dollars lent 
to the insolvent, and Benjamin Morgan. 

The instrument of writing, on which this 
preference is claimed, was executed in New 
York, on the of November, 1822, and is 
in form a sous seing prive. To the execution 
of it there is one witness, George D, Cooper, 
who, we presume, is the same person who 
afterwards received an acknowledgment of it 
as notary public. 





This acknowledgment is in the following 
words :—“ State and city of New York, ss.'on 
the twentieth day of November, 1822, before 


me George D. Cooper, notary public for the 
Vou. V. N.S. 7 


prit, 1827. 
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TORS. 
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Eastern:w'et city and state of New York, duly commissioned 
wev~~ and sworn, dwelling in the city of New York 


Sav 


a personally appeared Joseph Saul, and executed 
mons. the within instrument of writing as his act and 
deed, and as the act and deed of the within 
named Benjamin Morgan, by virtue of a power 
of substitution from C, Price and Morgan, at- 
tornies in fact for the said Benjamin Morgan.” 

Our code provides, “'That the property of 
the debtor is the common pledge of his credi- 
tors, and the proceeds of its sale must be dis- 
tributed among them rateably, unless there 
exist among the creditors some lawful cause 
of preference.”—C. Code, 468. art. 67. 

“These lawful causes of preference result 
from privileges and mortgages.” —C. Code, ib’ 

“ Among the privileges on moveables, the 
debt on the pledge which is in the creditor’s 
possession, is placed in the third rank.”—C- 
Code, 469. art. ‘74, No. 3. 

Our inquiry then is, has that “lawful cause 
of preference been established here 2?” 

The authority already quoted, has provided 
for the manner in which that arising from a 
pledge shall be created. 

“The pledge is a contract by which a debtor 

















OF THESTATE OF LOUISIANA. 611 


gives something to his creditor, as a security EssternDis'et 


April, 1827. 
ned’ for his debt.”—C. Code, 446. art. 1. ow 
re “The power invests the creditor with the — | 
ted right of causing his debt to be satisfied out of meron 
- the moveable thing which is given asa pledge, 

in 





| _ by privilege and preference to the other credi- | 
_ tors.” —Ibid 446. art. 5. | 


met “This privilege shall take place against 
- third persons only, in case the power is proved 
- by an act made either in public form, or under 
ial private signature, provided that, in this las, 
i case, it should be duly registered in the office 
1€ 


of a notary public, at a time not suspicious.” 
se e 

- Ibid. art. 6. 

The privilege mentioned in the preceding” 


ancora etait LLL LLL LLL LLL LOO EL 


-_ article is established, with respect to incorpo- 
* real moveable things, as moveable credits 

only by an authentic act, or by an act under 
“ private signature received as aforesaid, and 
—_ notified to the debtor of the credits given in 

pledge.” —Ibid, art. 7. 
_ It is contended on the part of the appellees, | | 
| that the third persons, mentioned in the pro- | 
mee visions of our code, are not the chirography | 
ms ereditors of the insolvent. | | 
_ The appellants urge, that by the French | 


text of the law, all creditors are embraced. 
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Faneradin't The language used in it is, “Ce privilege 
~~ waura lieu gautant que le nantissement a 


Sav 
Vs 
HIs CREDI« 
@ORs. 


prouve, &c. The expression, third persons: 
not being contained in this enactment, they 
contend any one may object to the want of 
the formalities by which the privilege is esta- 
blished. 

At the period our late Civil Code was 
adopted, the laws of this country were passed 
in both the French and English languages, 
and the act of the legislature which gave that 
work the force of a law, directed, that in case 
any obscurity or ambiguity should be found 
in its provisions, the English and French 
texts should be consulted, and mutually serve 
to the interpretation of each other—Acts of 
1808, cap. 29, sec. 5. 

In applying the rule of construction, here 
established, to the cases contemplated by. it, 
this court has held, that whenever the expres” 
sions used in the different texts, could be re- 
conciled and made to harmonize each other, 
it was our duty so to interpret them. But 
that where they could not, such construction 
should be adopted, as would give effect to 
both— Vol. 2. N. S. 585. 

Thus in the case of Touro vs. Cushing, 
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where the texts presented two diatinet ideas to Raima 
the mind, we thought a compliance with either, ~~ 


sufficient on the part of him who claimed the 
benefit of the law; otherwise, as was there 
said, the statute would be a decoy, instead of a 
beacon. Vol. 1, 425. 

And in that of Chretien vs. Theard,. when 
the difficulty arose on an enactment which 
made adenne au vol in the French text, a 
ground of redhibition, and in the English, re- 
stricted it to robbery; we held that it was 
our duty to take the language in its most ene 
larged sense; because, in doing so, we gave 
full effect to both clauses, Vol. 2. 582. 

So, here, if the expressions “shall take place 
against third persons,” uscd in the English 
part of the law, limited the right of opposition 
to a particular class of creditors; the lan- 
guage in the French, which declared gene- 
rally, that it should not take place, (n’aura 
lieu) would control them; because, by this in- 
terpretation we give effect to both. 

But there is, in truth, no difference in the 
sense conveyed by the two texts, ‘The words, 
third persons, in the English, must mean all 
the creditors, or they mean no person. In re- 
lation to a sale of immovable property, these 





| 
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words have been construed to mean, those who 
had obtained a privilegesor mortgage on it; 
but in respect to moveables given in pledge, a 
delivery is the very essence of the contract, 
and two persons cannot acquire a privilege on 
on them. If, therefore, chirograpory creditors 
could not object to the want of the formalities 
necessary to give a preference against third 
persons, the whole proyision would be without 
effect. 

The appellants contend, that the instrument 
by which this pledge was created, is not an au- 
thentic act; that it has no more authenticity 
here than a sous seing prive, and that it was 
recorded at a suspicious time. 

It becomes, therefore necessary to enquire 
what kind of act is meant by the code. In the 
sixth article of the title, in relation to pledge, 
(which has been already cited) it is required, 
that the pledge should be proved by an act in 
public form. ‘This is rendered in the French 


text, by the words acte authentique. In the 


seventh, which relates to the species of pledge 
on which this contract has arisen, the English 
part of the law declares, it must be shown by 
an authentic act. This is given in the French. 
by the expression, acte public. 
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0 . 
4 In regard to the alleged inconsistency, in the Magee i 
. 6th article, it is a matter of inferior considera- — | 
. ae . AUL } 
tion, for the act there spoken of is in relation __. | 
t,. HIS CREDI¢ i 
7 to pledges other than that now before the court, = ®*- | 
. but we apprehend none such, really exists. The | 
. interpretation attempted to be given to the | 


j words, in public form, would introduce a kind 
of act unknown to our law, Which requires but 
two; those which make proof by themselves, 
and those which do not: The former are 
called authentic—the latter, sous seing prive. 
If every act to which a public form was given, 


y ree . ; 
‘ became authentic, without witnesses, and with- 
. would, in reality be no difference between such | 


| 
| 
| 
| 
out the signature of a public officer, then there | 
an instrument, and one under private signa- 
ture; and the law would be made to mean 
nothing, when it directs, that pledges shall be | 
evidenced by an act either in public form, or | 
by private signature, duly registered. | 
This enquiry is, however, of inferior impor- | 
ance; because the article of the code in rela- | 
tion to pledges of incorporeal things, directs, 
that they must be proved by a public act; and | 
what such act is the code itself defines. C. 


code, 304, 217. 
But it is said the French text, uses the words 
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EasternDis’et public act. Now, we understand this to be the 


April, 18°7 
SS 4 
Savi 
vs 
@IS CREDI- 
TORS. j 


same thing as authentic act. The latter, ac- 
cording to the article in the code first cited, is 
that “which has been recorded by public offi-. 
cers, having power to record public acts in the 
place where the act has been drawn up, and 
with the requisite solemnities.” When we en- 
quire from the Same authority, for the defini- 
tion of a public act, we do not find any given 
of it. We are, therefore forced to have re 
course to the laws that governed us previous 
to the passage of that work; and the definition 
given by them, is precisely that of an authentic 
act in our own legislation: Per instrumento 
publico, se entiende el que esta hecho por per- 
sona en quien reside antoridad publica, con 
todas las solemnidades prescriptas por dere- 
cho, para su validacion y firmeza. Febrero, 
p. 2, Lab. 3, cap. 1 § 7 no. 352] ~ | 
The appellants contend, this is nota public 
act, because notaries publicin New York, have 
no authority by the laws of that State, to pass 
or record contracts such as that presented by 
the plaintiff’ ‘To this objection, we think the 
appellee has conclusively answered, that as the 
laws of that state have not been produced or 
shewn to this court, we must presume in th;, 
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case, as we have done in several others, that Coreen Deet 








° they are similar to our own; and that, conse». “~~~ 
‘ quently, the act was executed before an of- |. ™ 
. ficer duly authorised to receive it, because 7 
i such officers have authority to do so in Lou- 

” isiana, 

d But this argument returns with fatal effect 

, upon the appellee, when we proceed to exam- 

- ine the act produced; for we cannot refuse to 

“ the appellants the same presumption of similar- 

“ ity of laws which we extend to their adversary: 

” The instrument by which the pledge is eviden- 

‘4 ced, would not be an authentic act in our state. 

” It would be nothing more than one sous seing 

0 prive—by private signature: for it wants the 

“ number of witnesses essential to the former by 

“ our law. It is difficult, indeed, to say what it 

“ was intended to be when first made. It has 

. the form of a private act; is without date, and 

: is signed by the parties, and the notary as a 

a witness. Afterwards, this notary, who was 

. sole witness, declares that the parties appeared 

. before him in his official capacity, and execu- 

y ted it; and he signs this declaration without 

" | any witnesses. | 

” Such an instrument, if executed within this 

r 


state, would neither be an authentic, or public 
S Vout. V.N.S. 78 
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tasters Dt Divvet aCt; Nor could it be considered as duly re- 
aN corded. Two witnesss are indispensable; 
a mzpr- 2nd the instrument must either be duly re- 
708% corded, or be an authentic act, to enable the 
party claiming under it to obtain a preference. 
The commands of the legislature on this head, 
are not only pesitive, but prohibitive, - They 
take away all discretion from the court. It is 
only when one or other of these exist, that a pre- 
ference is created by the pledge of incorporea] 

things. 

It was, most probably, from a conviction of 
the law being so, that the appellee caused the 
jnstrument to be recorded in this state. This 
recording was made in due form; but the 


appellants insist it was not made at a proper 





time. 

Our code, after declaring that acts under 
private signature, duly registered, are sufficient 
to establish a preference on the thing pledged, 
adds, as a condition; provided this recording 
is made ata period not suspicious. 

We are now called on, for the first time, to 
affix a meaning to these words, ::of suspicious ; 
and some little difficulty is crcated by the in- 
definite terms in which the prohibition is 
couched, It was clearly, however, the inten- 
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by the appellee to these expressions, would 


vd tion of the legislature, to indicate some period FustenDi'et | 
mm after which the instrument could not be regis- “=~ | 
—_ tered; and it is equally clear, the interests of |, thson | 
iain the parties to the contract were not the causeof = ™"* | 
ad, | this enactment, The expressions, therefore, | 
ney must be construed in relation to those, whom 
™™ it was evidently the intention of the law to pro-« | 
a tect; personswho might have an interest in prea | 
- venting privileges or preferencesbeing obtained | 
on the es-tate of their debtor. 
of As, therefore, the object of the law was to 
~—_ prevent those, who had not previous to the 
his time prohibited, obtained a privilege, from ob- 
we taining one by their own act, we know of no © 
ye other rule to adopt than this :—that,at whatever 
period the debtor could not give a preference 
™ +o any of his creditors by an act of his, the cre- 
aid ditor cannot, in relation to this contract, ac- 
m quire one by having an instrument which gave | 
him none, recorded. We must either adopt 
ss this conclusion, or say the law has no meaning | 
whatever; which would be contrary to every | 
” rule that governs courts in the interpretation | 
- of statutes: it being their duty, if possible, to 
” give the statute effect, and not to consider it | 
. made for no purpose. The meaning attached 
ai 
| 
| 
| 
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EameraDie'et enable the creditor to enregister his act, one 


IY Nee 
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hour before the insolvent filed his bilan; but 
this, we are satisfied, would be defeating the 
clear and evident intention of the legislature, 
and render the enactment useless, Lex nemi+ 
nem cogit ad vana. 

Applying these principles to this case, we 
think the recording was made, to use the lan- 
guage of our law, at a suspicioustime. Itwas en- 
registered on the 31st January, 1826, in a no- 
tary’s office in this city. It makes a part of the 
admissions of the parties on record, that nearly 
two months previous to this recording, the in- 
solvent had made application to the banks for 
time to pay his debts; declaring his inability 
to comply with his engagements—that the re- 
quest had been refused—that suits had been 
commenced against him before the act had 
been enregistered; and that, he shortly after 
claimed the benefit of a cessio bonorum, 

Repeated decisions of this court, founded on 
the laws of Spain, have settled, that a prefer- 
ence cannot be given by a debtor to one of his 
creditors, in what is called tiempo inhabil. 
That, where there exists an inability to pay 
debts, and a cession of property follows soon 
after, the debtor cannot make any change in 











OF THE STATE OF LOUISIANa 621 
one | the rights of his creditors; that, actual is the BssteroDis’et | 





but same as declared insolvency. In this case, aw 

the we are satisfied that at the time the act was = | 

re, recorded, Saul could not have given a prefer- zone. | 

ni« ence to any of the persons to whom he was in- | 
debted; and we conclude, the creditor could | 

we not acquire one by his own act. 3 Martin, | 

an 270. 4 ibid, 238, 2 n. s. 61. | 

en- It was urged in the court, that there was | 

no- an acknowledgment on record, that the instru- 

the ment was executed in New York; and that | 

rly this must be understood to mean the act was | 

in- executed according to the laws of New York, ? | 

for But we are clearly of opinion, that no su-h 

lity inference can be made from this fact. The 

re- admission of the execution of an act, in our 

en understanding, means nothing more “*:an that 

ad the instrument was signed according to its | 

ter purport, and dispenses with any proof. But it | 
proves nothing more. There are many acts | 

on made and executed contrary to law in every 

re country. It is also plain to us, that the admis- 

1is sion was not contemplated to have this effect at 

vil, the time it was made. If such had been the 

ay meaning of the parties, it was unnecessary for 

on the appellee to have followed it up in the state- 


| 
| 
| 
| 


in ment, by obtaining another admission from the 
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Eastern Dis’et appellants—that Cooper who signed it, was a 


April, 1837. 
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notary public in the state of New York, and 
that the attorney in fact who executed it, was 
duly authorised so to do. 

It was also contended, that this case came 
within the principle on which this court has 
decided, that an act of sale of immoveable 
property sous seing price, followed by deli- 
very, was good against creditors, unless they 
were injured by it. But the cases are quite 
dissimilar. In respect to the latter, our code 
declares that the sale by private signature, 
passes the property to the buyer. It does not, 
of course, make a part of that which is trans- 
ferred by the insolvent debtor to his creditors: 
When they came forward, therefore, to take it 
from thewurchaser, they came to assert a right 
given by positive law alone; and it was held 
that our legislation did not authorise this 
claim, unless they had been injured by the 
transaction. But in this case, no ground can 
be found on which the court could take that 
position. The contract of the pledge did not 
transfer the property. It passed by the cession 
from the debtor to his creditors, and made a 
part of the effects surrendered to them; and it 
is the appellee who claims a preference on it. 
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The appellants meet this, by presenting against EasternDis‘et 


the demand, a textual provision of our law 
which declares, that the property of the debtor 
is the common fund of his creditors, and that 
it must be divided rateably, unless there exists 
among them some lawful cause of preference. 
They shew another, which declares that this 
lawful cause of preference on a pledge, must 
be established by an authentic act—or one 
under signature, duly registered at a time not 
suspicious, This act, for the reason given, is 
neither authentic, nor one sous seing prive 
duly recorded. Our judgment, therefore, must 
repeat the language of the law, and direct the 
property to be divided rateably among the 
creditors, 


The third case, that of Brown and Son, 
comes entirely within the principles of law just 
applied to that of Astor, and must receive a 


similar judgment. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
so far as it respects the claim of the children 
of Joseph Saul the insolvent, be aifirmed with 
costs; and so far as the same confers a: privi- 
lege on J.J. Astor, and A. Brown and Son, 
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The liability 
of a tutor is 
not affected 
by his neglect 
to give bond 
and security. 
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and directs them to be paid out of the proceeds 
of bank stock to them pledged, that it be an- 
nulled, avoided and reversed: and that they 
pay costs in this court. 


Grymes & Hennen for Astor, Mazureau 
§ Rawle, for Saul and al., Morse for Brown, 
Eustis & Livermore for the appellants. 


apron Ret 


BUTLER vs: HER CREDITORS. 


Appeat from the parish court of the parish 
of New Orleans. 


Martin, J. delivered the opinion of the 
eourt. Zebriska, a mortgage creditor, oppo- 
sed the homologation of the tableau—because 
Arient, a minor, the ward of the insolvent, 
was placed therein as a mortgage creditor, 
The application being overruled, the plaintiff 
appealed. 

His counsel urges that the insolvent was 
not legally appointed tutrix to the minor, and 
therefore, the sale she made of his property 
is void—tte property remains his, and he has 
his recourse against the holder of it, and can- 
not be considered a creditor of the insolvent 
for the price. 








ish 


the 
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The record shews the insolvent is grand- EsstenDivct 


mother of the minor, and, as such, was appoin- 
ted his tutrix—she giving bond and security; 
but afterwards a meeting of the family of the 
minor, having recommended that the bond 
and security should be dispensed with, letters 
of tutorship were given her, without such a 
bond. 

The counsel for the appellant urges that 
the law dispenses parents alone, from the ob- 
ligation of giving security—that the grand- 
mother is not like the mother, a natural tutrix 
—but may be a legal tutrix; and as such, must 


- give bond like all other legal tutors. 


We think the minor was correctly placed, 
asa mortgage creditor, on the tableau. He 
is a creditor of his grand-mother, who has 
sold his property, and who cannot refuse to 
pay the price, on the gound, that she acted 
illegally. ‘This would be taking advantage 
of her own wrong. A minor, whose property 
has been illegally sold, has the option of de- 
manding the price of him who received it, or 
the price thereof, from the vendee. 

We have already held that a tutor’s liabil- 
ity, is not avoided by his neglect to take the 


oath and give bond. 
Vou, V. N. 8. 79 


April, 1827. 
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EasternDisct It is, therefore, ordered, adjudged, and 
April, 1827. i : 
ww decreed, that the judgment of the parish court 


Bom-= be affirmed, with costs. 


BEB CRED Ie 
TORS. 


Seghers for the appellant, Chapotin for the 
appellee. 


PURDY & AL. vs. HOOD & AL. 


Aperton APPEAL from the parish court of the parish 


who is a parte 


fda ae, of New Orleans. 


particular ad- 

venture, fi ° es 

which hehas Mattuews, J. delivered the opinion of tlie 
advanced the 


funds, wil court. This suit was commenced by attach- 
have a prefer- 


Se eee 

over attaching Lockhart and Arrott, merchants in the city 

defendant. Of New Orleans, was seized, which had been 
consigned to them by the defendants from 
Philadelphia. ‘The cause, as shewn by the 
record, was first heard and determined between 
the original parties, and judgment rendered in 
favour of the plaintiffs for the sum by them 
claimed; and afterwards examined and ad- 
judged in relation to the claim of the inter. 
vening .parties, which was sustained by the 
judgment of the court below : and the plain- 
tiffs appealed. 


The persons who intervened in the cause; 


ment; and merchandize, in the possession of 








and 
purt 


the 


es 
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claim. as partners with the defendants, having EasternDis'ot 


an. equal and common right to the property 
seized by virtue of. the writ of attachment, 
alleging that they are creditors of the partner- 
ship, in consequence of having. paid. out of 
their own funds the entire price of the goods 
seized; and that as a loss was experienced 
on.tle adventure, nothing remains to be shared 
and: partaken by the defendants. ‘The tes- 
timony of the case proves: the facts alleged. by 
the claimants; but to. this testimony two bills 
of exceptions are. found on the record, taken 
by: the counsel for the plaintiffs. ist. To the 
admissibility of the evidence of a witness 
taken. on the interrogatories under a commis- 
sion issued by the court of tlie first instance. 
2d. To the admission of an affidavit made by 
one of the defendants before an alderman of 
the city of Philadelphia, by which he acknow- 
ledged and confessed that the goods, now in 
dispute, were the joint property of his firm 
and that.of the claimants. ‘These exceptions 
must be disposed of before the legal questions 
of the cause can be discussed. ‘The first is 
based solely on the ground of the insufficiency 
of: the answer given by the witness to the 
fourth cross interrogatory. ‘This interrogatory 
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is divided into a variety of questions; although 
the main object seems to have been to obtain 
® statement of the general accounts as they 
existed between the claimants and defendants: 

he answer states, that the joint interest in 
the parcel of goods, about which the present 
contest exists, is the only transaction which 
ever took place between Hood & Co. and 
Cohen and Nisbet, and that there is no gene- 
ral account between them. 

The sub-divisions of the principal question 
have been explicitly answered ; and we are 
of opinion that the testimony was properly 


admitted in the court below. The affidavit 
of the defendant, considered as an extra-judi- 
cial confession, was also correctly received in 
evidence, as it could not in any manner affect 
the interest of his firm; for it would be indif- 
ferent whether they are bound to the plaintiffs 
or the intervening party; any prejudice or feel- 
ing they might be supposed to have in favour 
of one or the other party, ought not to render 
confessions on their part, incompetent. 

The legal questions which arise in the case, 
may be considered in the following order :— 


4st. Whether the joint purchase of the goods 


in question, by Hood & Co. and Cohen & 


P ~ 
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Nisbet, for the purpose of selling them on a 
profit, having relation only toa single trans- 
action, places the partners concerned in it on 
the footing of partners in trade, and entitles 
them to the benefits of the rules of law relating 
to commercial partnerships? 2d. Whether 
a co-partner who is creditor of the firm, is 
entitled to a preference on the partnership 
property over the creditors of his partners in” 
dividually ? 

Partnership, as defined by our code, is a 
synallagmatic and commutative contract made 
between two or more persons, for the mutual 
participation in the profits which may accrue 
from property, credit, skill or industry, fur- 
nished in determinate proportions by the par- 
ties. See the Louisiana Code, art. 2,772. 
According to a definition given by Gow, a late 
writer on the subject, in pursuance of the rules 
which govern it in England, it is said to be 
“a voluntary contract between two or more 
persons, for joining together their money, 
goods, labour and skill, or either, or all of 


them, upon an agreement that the gain or loss 
shall be divided proportionably between them; 


and having for its object the advancement and 
protection of fair and open trade.” See his 
Treatise, p. 2. 
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This last is a definition of a commercial 
parinership ; which, according to the Louisi- 
ana Code, is formed for the purchase of any 
personal property, and the sale thereof, &c. 
See art. 2,796. 

kt is true, that a community of property 
docs not of itself create a partnership, however 
that property may be acquired, &c. See the 
art. 2,777, cited by appellant’s counsel. But 
when personal property is acquired jointly by 
two or more persons, for the express purpose 
of being sold on joint account, with a view to 
gain, it appears to us that a parinership is 
created in relation thereto, and that the rights 
and claims of the parties must be regulated 
agreeably to rules appertaining to such con- 
tracis. 

The owners of property held in partnership, 
have not separately a particular interest in dis- 
tinct portions of the common stock, but posses, 
it each as proprietor of his undivided portion, 
and of the whole: or, as expressed by writers 
on the common law of England, in ancient 
Norman dialect, each partner is possessed 
per my et per tout. See Gow’s Treatise on the 
Law of Partnership, p. 49. Creditors of a 
parinership have, according to law, a pre- 
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SasternDiz’et 


ference allowed thei, on the joint property of — mae 
the concern, over creditors of the individual arm 
partners, in payment of debts. Same author, ma - 
317. 
A partner may be a creditor of the partner- 
ship for the sums which he has discharged for 
the common benefit, &c. See Code, art. 2,835. 
In the present case it is shewn, that Cohen 
& Nisbet paid for the merchandize out of their 
own funds, which was purchased jointly for 
them and the defendants in the atiachment, 
and thereby became creditors of the partner- 
ship to that amoun!; and in relation to the 
joint stock, must be considered in the same 
situation with any other creditors of the part- 
nership, and have a claim on its funds in pre- 
ference to crediters of the partners individu- 
ally. Consequently they are to be preferred 
to the plaintiffs, who are creditors of Hood & 
Co. alone. And as the evidence shews that 


nothing will remain of the common stock after 


payment ef partnership debts, the judgment 
of the parish court is correct in adjudging the 
fund in the hands of the garnishees to the in- | 
tervening party. 


In pursuance of the expressions ef our at- | 


tachment law, which are very general. the ape 
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EasternDis’et parent right of the defendants to the property 


April, 1 
> aan 
Purpy & aL. 

vs. 
Hoop & At. 


seized was, perhaps, sufficient to support the 
writ, and bring the debtor before the court, 
and judgment was properly rendered against 
them. After judgment their rights to the un- 
divided stock might have been sold under ex- 
ecution; and the purchaser would then assume 
the situation of the partners, whose interest 
was thus sold, so far as to be entitled to any 
surplus that might remain to them on a final 
settlement and account, rendered at the in- 
stance of such purchaser at sheriff’s sale. But 
in the present case, the evidence taken in 
consequence of the intervention of the co-part- 
ners, fully establishes the state of accounts 
between them and the defendants, as assumed 
by the court below in its final judgment, which 
we believe to be legal and equitable. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be affirmed with costs. 


Watts & Lobdell for the plaintiffs, Straw- 
hridge for the defendants. 
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HENRY vs. HYDE & AL. 


Appeat from the court of the first district. 


Martin, J. delivered the opinion of the 
court. The plaintiff obtained an injunction 
to prevent the sale of a lot of hers, under a 
fi. fa. against her father. ‘The defendants 
refused her application on an averment that 
the lot is her father’s and not her’s—that the 
deed under which she claims, was made in 
fraud of his creditors—that she was a minor 
at its date, and could not acquire property. 

There was a verdict for the plaintiff, which 
the defendants unsuccessfully attempted to 
setaside. The injunction was made perpe- 
tual, aud the defendants appealed. 

The defendants having pleaded fraud, 
were bound to establish it by proof: for fraud 
is never presumed. Of the evidence intro- 
duced, which is all testimonial, the jury 
were the proper judges; and the inierior 
Indeed, 
we cannot see how it could have been other- 


court has approved their verdict. 


wise, 
The debt of the plaintiff, on which judg- 
ment was obtained in this court, in July, 


1825, vol. 4, 51, is posterior in its creation 
Vout. V.N.S. 80 
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ty for his 
child, and in 
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net attack the 
act as fraudu- 
lent. 
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Fastern Dis’et to the date of the deed; which is a notarial 


April, 1827. 
er aa ad 
Henny 


vs. 
Hy 3, s& AL, 


one, and is not alleged to be anti-dated. So 
that it does not appear, that at that time, 
James Henry had any creditor to defraud. 

If he owed no debts, and de non apparen- 
tibus and non ewistentibus, eqdem est lea, 
he might well purchase property for his mi- 
nor child, in her name. 

The premises were never the father’s pro- 
perty. If the deed was fraudulent and void, 
it passed no- property from ,the vendor. If 
the father acquired any right by furnishing 
the price, he or his creditor must exercise it 
directly, by an action. In Richards vs. Wal- 
lace & al. vol. 3, 338, we held, that if the 
sale tothe plaintiff was fraudulent, suit should 
have been brought tosetit aside. The sale 
could not be treated by the defendants as a 
nullity, and the property sold as if no alien- 
ation had taken place. 

The only circumstance, which might be 
of any weight, in proving the fraud, is, that 
the price of the premises was paid by the 
father; but of what weight can it be, when 
there is not the least tittle of evidence that 
he owed a farthing at the date of the deed, 
which is attacked as faudulent. 
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It is therefore ordered, adjudged and de- EastornDistt 
ereed, that the judgment of the district court Uw 


be affirmed with costs. —— 
Hype & at. 

Preston for the plaintiff, Lockett for the 
defendants. 


JOUNSON vs. FIELD. 


AppEAL from the court of the second dis- ic, wit be 


° brought to ree 
trict. pee slaves 


which are 
e ° = d i the 
Marruews J. delivered the opinion of the petition of 
plaintiff, 


court. This suit is brought for the reco- and the dee 
fendant ad-« 


very of two slaves, alleged by the plaintiff mits that be 


is in possese 


to be in the possession of the defendant.— 2 icsignated 


The latter, in his answer, denies the title of ta his priea 


Cie evic 


the former to the property claimed; admits dence i. 
it to be in his possession, and claims title by "2400" 
virtue of a sheriff's sale, &c. Judgment was “*“"* 
rendered for the defendant in the court be- 
low; from which, the plaintiff appealed. 

The judge a quo, in giving judgment, 
seems to admit, that the plaintiff had fully 
made out his title to the slaves in question, 
or to slaves of their names; but failed in 
identifying them as the same possessed by 


the defendant. The evidence of the case, 
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EawrernDivet appears to us, to establish, completely, a 
—wv~ title to two slaves, as named in the petition 
And the defendant’s an- 
swer, according to our view, conclusively 
adinits, that they are the same slaves sold by 


of the appellant. 





him, for which the plaintiff sues. 
being men, are to be identified by their 
proper names, which distinguishes them one 
from another; and where there are two or 
more of the same name, by some other, 
which distinguishes them in relation to phy- 
sical, or, perhaps, moral qualities. 

If a suit be brought to recover slaves, and 
they are named in the petition of the plain- 
tiff, and the defendant admits that he is in 
possession of slaves, as designated by the 
names given by the petitioner, without al- 
leging those which he possesses to be others, 
having names similar:—can any doubt be 
reasonably entertained that the slaves sued 

for, and the slaves possessed, are the same ? 

‘he present is a real action, and may be 
likened to a suit for a particular piece or 
tract of land, described by a plaintiff in his 
petition, and the defendant admits in his 
answer, that he is in possession, and sets 
up a title in himself. Surely, in such plea- 
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ding, no proof would be required of the locus EasternDige 


in quo or identity of the land. Change the wv w 
. ; . JoHNson 
suit now under consideration, to one for ptt 
IELD. 


land, and it is the case put, which is very 
plain; and we think it equally plain, although 





for the recovery of slaves. 


It is therefore, ordered, adjudged and de. 
creed, that the judgment of the district court 
be annulled, avoided and reversed; and it 
is further ordered, adjudged and decreed, 
that the plaintiff and appellant, do recover 
from the defendant and appellee, the slaves Pl 
described in his petition, with costs in both 
courts; reserving to the defendant all legal e 
claims which he may have in warranty, 
against other persons, &c. 


Porter for the plaintiff, Nicholls for the 
defendant. 


en 


ZACHARIE vs. THE ORLEANS INSURANCE 


COMPANY. 
Insurers are 


‘ ° . ibl 
APppEAL from the court of the first district, pri vse 


sel is — 
in good safety 
Porter, J. delivered the opinion of the st the portot 


court. This action is brought on a policy of "oe 
insurance executed on the ship Pallas, on a 
voyage from Sisal to Havana, ‘The petition 
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EasternDisct aVers a loss by the peril insured against, to 


April, 1827. 
Nd 
ZaCHARIB 

. VE. 

Onteans Ins. 
Company. 


the amount of $2,500. 

The general issue was pleaded, and the 
cause submitted in the court below to a jury, 
who found for the plaintiff. The defendants 
moved fur a new trial. which the judge a quo 
refused ; and they appealed. 

The only question which the case presents, 
arises under a clause in the policy by which 
the risk was to continue until the vessel be 
safely arrived at Havana, and until she be 
moored twenty and four hours in good safety. 

The testimony shews, that on the arrival of 
the vessel at Havana, the captain of the port 
came down and ordered her to anchor close 
under the Moro, because a frigate was about 
entering the harbour ; that after the frigate 
passed, it was too late to get under way that 
day ; and that on the next, in attempting to 
cross the harbour, and reach the usual place 
of discharge, the vessel struck on a shoal and 
received damage,—for which this action is 
brought. 

The weight of evidence, we think, supports 
the appellee in the petition; that the place 
where the vessel was moored, was not one of 
good safety—and this question, which is oue 
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of fact, has heen supported by the verdict of ig 3 


apt 
ZACHARIE 


the jury. 


It is, therefore, ordered, adjudged and de- Onteaxs Ins. 


OMPANY. 


be affirmed, with costs. 


Strawbridge for the plaintiff, Eustis for 
the defendants. 


- PATIN vs. POYDRAS’ EXECUTORS. 


ApreaL from the court of the fourth dis-  Sieaness of 

i the principal 
mich counsel is a 
goud cause for 
a continuances 


Porter, J. delivered the opinion of the 
court. This case comes. up on a bill of ex- 
ceptions taken to the refusal of the judge a 
quo, to continue the cause, in consequence 
of the indisposition of plaintiff’s counsel. 

The facts in regard to the exception, ap- 
pear to be, that some days previous to the 
trial, the plaintiff moved for judgment by de- 
fault; the defendant not having filed any an- 
swer. The motion was opposed, on the 
ground that the petition of injunction, filed 
by the plaintiff, was nothing more than an 
opposition to a seizure, and that the cause 
was atissue. The motion was taken up and 
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argued on the 27th November, and the 
court ordered the defendants to file an an- 
swer. In consequence of the indisposition 
of one of the counsel for the plaintiff, the 
cause was ordered to be laid over until the 
morning of the 28th, and then to be tried.— 
The indisposition of counsel continuing, the 
cause was continued until the 29th, and the 
plaintiff failing to appear on that day by her- 
self or attorney, the injunction was dis- 
solved. 

But though there was no appearance of 
the plaintiffs on that day to try the case, it 
appears there was one to obtain a continu- 


ance, founded on an affidavit, which in sub- 


stance, stated—that the counsel which she 
had employed to argue the cause, was pre- 
vented from attending by indisposition; that 
it was not in her power to instruct other 
counsel of the circumstances of the case, to 
enable him to replace the gentleman who 
was absent. That the affidavit was not 
made for the purpose of delay, but because 
the plaintiff could not go safely to trial, being 
deprived of the leading counsel, in which 
she had placed her chief confidence. 

The principal grounds which have been 
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urged in opposition to the application, is, 
_ that two days before, when the indisposi- 
tion of the counsel was first announced, the 
court intimated to the associate counsel, to 
give notice to his client that the cause would 
be tried the next day. 

And, second, that this was a case of in- 
junction, which the law required should be 
tried summarily. 

We are of opinion the court erred in re- 
fusing the continuance. It appears the coun- 
sel who had the principal charge of the 
cause, and on whom the plaintiff placed her 
greatest reliance, was unable to attend from 
illness, This was a good reason for post po- 
ning the trial.. ‘The contrary doctrine would 
lead to the most intolerable hardships. ‘The 
party may be too poor to employ another at- 
torney, or the person who is sick, may be 
the only one who has that knowledge of the 
case, that will enable him to present his cli- 
ent’s pretensious fairly to the court. ‘The 
plaintiffs right to have the case continued, 
was not weakened by the judge postponing 
it for one or two days, to see if the counsel 
would not recover. The plaintiff swears 


positively, that she was not able to make the 
Von. V. N.S. 81 
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Recernieat 3 associate counsel so acquainted withthe mer- 
-v~w its, as to enable her to go safely to trial. This 
ee cause cannot be distinguished from that of 
Barry vs. Louisiana Insurance Company. 

12 Martin 484. 

The injunctions, which, by the code of | 
practice, are to be tried summarily, are : 
those, where a defendant in execution ob- | 
tains them; not where, as in this case, they | 


PorpRus. 


are granted on the demand of a third party. 
Code of practice, 739, 740, '741, 305, 398, ~ 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district cour, | 
be annulled, avoided and reversed; and it , 
is further ordered, adjudged and decreed, , 
that this case be remanded for a new trial, 
the appellees paying the costs of this ap- 
peal. , 


Derbigny &§ Hiriart for the plaintiff, Cu- 
villier for the defendants. 


APPLEGATE & AL vs. MORGAN & AL. 


Al fs ean- AppEAL from the court of the third district, 
take a 
ps, ian after 


enezalvee  Mattuews, J. delivered the opinion of the 
court. This case comes before the court on an 
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assignment of errors, apparent on the face of Eneteelinint 


the record. In the court below, the cause 
was submitted to a jury, who found a general 
verdict for the defendants, and after this ver. 
dict was returned into court, the plaintiffs, 
by their counsel, moved tor a judgment of non 
suit, which was allowed by the judge a quo; 
aud from this judgment the defendants ap- 
pealed. 

The error alleged, is the illegality of a 
non suit, or discontinuance of their action by 


_ the plaintiffs, after a general verdict found in 


favour of the defendants. That plaintiffs have 
not such controul over their suits as_to discon- 
tinue: or claim the benefit of non-suit after 
general verdicts, is a.principle settled and es- 
tablished by the decision of the case cited by 
the.counsel for the appellants, from 7 Mart. 
Rep. p. 490. And the doctrine therein re- 
cognised has not been altered’ by the Code of 
Practice. 

It is true that the article 491 of this work, 
authorises a plaintiff to discontinue his suit at 
any stage before judgment; but this provision 
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of law relates solely to trials before the court, - 


without the intervention of a jury. The art. 
of that code, which governs the present case, 
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Easeeenictt is 532, and relates to a trial before a jury; 


“~~ wherein it is declared that a plaintiff is at 
APPLEGATE 


vs liberty, on paying costs, to discontinue his 
Monean & at 5 ; . : 

suit before the jury retire to consider of their 
verdict—but if a verdict be rendered, it shall 

be binding, &c. 
In the present case, it does not appear that 
any motion was made for a discontinuance or 
non suit,before the jury had withdrawn, and 


returned into court with their verdict. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be avoided, reversed and annulled. And pro- 
ceeding here to give such judgment as, in out 
opinion, ought to have been given in the sourt 
below: it is ordered, adjudged and decreed, 
that final judgment be entered for the defend- 
ants and appellants, with costs in botk courts. 


Dancer for the plaintiff, Saunders for the 
defendants. 


SAUNDERS vs. INGRAM. 


~The parse jAPPEAL from the court of the third dis- 
court has jue trict. 


risdiction of a 
claim for 300 


usp aye @* Martuews, J.. delivered the opinion of 
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the court. This case is somewhat peculiarly fasternDis’et 


: April, 1827, 

situated. The suit was commenced in the ~~ 
° ee - SauNDERS 
parish court of East Feliciana, and judgment | %. 


being there rendered, in favor of the defen- ja rncnt for 
thet sum and 


dant, the plaintiff appealed to the district interest from 

rf : judicial dee 

court, wherein judgment by default, was given mand. , vt 
nae gs 


against the defendant, and afterwards made — hg 
final; from which he appealed to this court, Ba Jue 

The sum of 5300 is claimed by the peti- 
tioner, with interest, &c. and judgment was 
rendered for that amount, with interest, in the 
district court. 

The appellee moves to dismiss the present 
appeal, in consequence of having come indi- 
rectly from a parish court, the jurisdic- 
tion of which does not exiend to an amount, 
sufficient to authorise an appeal to the supreme 
court: because the maximum of jurisdiction of 
the former, as enacted by law, does not equal 
the minimum, granted by tLe constitution to 
the latter. 

According to law, the jurisdiction of parish 
courts throughout the state, is limited to per- 
sonal actions, where the matter in dispute 
shall not exceed $300; subject to an appeal 
to the district courts, above the sum of $100, 
exclusive of costs, &c. See 2 M. D. p. 222 
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EnsternDistet sect. 1, 19. Appeals of this sort are to be pros 


April, 


eee " ecuted according to the rules which are appti- 


” Saunpers 
vs. 
JnGRaM. 


cable to those which might have been taken 
from the inferior courts of the late territorial 
government, to the superior court, as provided 
for by the act of 1807. See 1 M. D. p. 
436, sect. 2, 20. 

The jurisdiction of the supreme court, as 
organised by the constitution and laws of the 
state, is limited to civil cases, when the matter 
in dispute exceeds the sum of $300. From 
these provisions of law, it appears to be 
almost a self-evident proposition, that the 
jurisdiction of the parish courts, and that of 
the supreme court, could never coincide; the 
one cannot descend, nor the other rise, so as 
to meet. But subsequently to these laws, our 
code of practice has received the sanction of 
legislative authority and been promulgated, 
so as to govern the proceedings in the present 
case. The Ast article of this code provides, 
that when the jurisdictica of the judge before 


' whom a suit is brought, is limited to a certain 


sum, the question of jurisdiction must be de- 
cided. by the amount claimed, and not by the 
sum actually due, not including however the 
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quently incurred, 

It is believed that in pursuance of a correct 
interpretation of this act, a parish court may, 
in acase where $300 are Claimed, give judg- 
ment for that amount, and interest from the 
judicial demand; the jurisdiction of the court 
being thus far extended by the provisions of 
the code, authorises a judgment in truth, 
for more than $300. 

No appeal can be taken directly to the 
supreme court, from a judgment rendered in 
any of the parish courts of the state, except 
that of New-Orleans. But when the cause 
regularly passes by appeal, through a district 
court, to the superior court, and the matter 
in dispute amounts to more than $300, as it 
does. in the present case, by the addition of 
legal interest; we are of opinion that the last 
appeal oughit to be sustained. 

An appeal from a parish, to a district court, 
authorises an examination of the case de novo, 
and either party to the suit may, by leave of 
the court, amend his pleadings, so as to 
bring the merits fairly before the appellate 
tribunal. If no amendments be made to 
the pleadings, the trial is to proceed on 
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EasternDis'et them as they have been made in the court 
\o-~ of the first instance, and transmittcd on 
the record. The only addition required, is. 


an answer by the appellee, that there is no 
error in the proceeding of the inferior court— 
new evidence may be given in the cause, and 
so far, itis a trial de novo, both according to 
the act of 1807, and the 598 art. of the code 
of practice; but as no new answer is required 
from the defendant, (which, if he be appel- 
lant in the higher court, would be absurd) 
the only additional pleading absolutely di- 
rected, is the answer, that there is no error, 
‘ &c. When the appellee does not appear, 
and plead as directed by law, the appellant is 
at liberty to proceed ea parte, and have his 
cause heard; and such judgment must be given 
by the court, as the nature of the ease may 
require. No judgment, by default, is con- 
templated by the law; and such a proceeding, 
appears to us to be absurd, when a full an- 
swer to the plaintiff’s petition amd claim, goes 
upon the record from the court below, as it did 
in the present case. 
‘The appellant in the district court, after the. 
delay allowed to the appellee, to plead that 
there was no error, &c. might have required 
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, and give judg- EasternDis’ct 
the court to proceed ex parte, and give judg onesie 


ment. —~ 
The steps taken in the cause, appear not to a 

have amounted to any thing more, except the 

error in granting a judgment by default. But 

as this error may have had an improper influ- 

ence on the subsequent proceedings, it is be- 

lieved that the justice of the case requires, that 

it should be remanded to the district court, 


for a new trial. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court, 
be avoided, reversed and annulled: and it is 
further ordered, &c. thatthe cause be sent 
back to said court, to be again tried; and that 
the appellee pay the costs of this appeal, &c. 


Watts & Lobdell, for the plaintiff, Pres- 
ton, for the defendant. 


LEWIS vs.2DECOUX. 


. A i e 
AppEAL from the court ot the fourth dis- temobtet 
3 facts and arti- 
trict. cles, is not 
compelled to 
‘a ei answer cate- 
Porter, J. delivered the opinion of the "oapanaen dt 
‘ e Swears 
court?) The plaintiff averred, that he had (3, \5 me 
. ermit him t 
made a parol contract with the defendants, for tow. 


Voi. V. N.S. 82 
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RastoraDis'e a lot of land, and that they had refused to 
2 ‘comply with it. He annexed interrogatoriés 


Lewis 
vs. 


Dxucovx. 


to his petition, calling on them to say, 
whether they had not entered into such 
agreement with him. 

One of them answered he had not. The 
other replied that he had; that though he 
could not perfectly recollect whether it was 
such as the plaintiff had averred, he believed 
it was, in substance, the same. He added, 
however, that at the time of the contract, he 
was a minor, and that he had since sold the 
premises to another person. 

The petitioner excepts to this answer, be- 
cause it was insufficient, evasive, argumenta- 
tive, and not categorical. But the court over- 
ruled the objection. 

We think the court did not err. The an- 
swer is not evasive, for it virtually admits the 
contract, and a man who does not recollect 
positively, ix not obliged to swear so. The 
recollection of the defendant, it appears, did 

not permit him to make a categorical answer. 
The answer to the interrogatories, and the an. 
swer to the petition are put in together, and that 
part which is argumentative, evidently belongs 
to the defence set up to the action. This prac- 
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tice certainly tends to introduce confusion; but EasternDis’ct 
April, 1887. 


as no motion was mad¢ in the court below, to www 
separate them, and as we do not believe they ne 
had any effect on the merits of the case, we 
cannot remand the cause on that ground. 

The evidence clearly supports the defen- 
dant’s plea of minority, and we think there 
was no error in the verdict of the jury, nor in 
the judgment of the court. It is, therefore, 
ordered, adjudged, and decreed, that it be 
affirmed with costs. 


Duncan, for the plaintiff, Preston, for the 
defendant. 


BABCOCK vs. PENNIMA.N 


Appeat from the court of the first district. yo. in 


trade are not 
Martin, J. delivered the opinion of the contac 
court. The defendant, sued for goods sold they” re 
maneipate 
and delivered, has relied chiefly on the plea ,, ,,Msrrisse 
of infancy—there was judgment against him, does not Br 
and he appealed. pation, nor 


k 
The record shews, that it was proved the mise binding, ing, 
the prome 


issee should 


defendant was born in the state of Massachu- }°¢, "0 
setts, in June, 1805, and in December, 1824, _ 
being then a resident of the state of Missis- 


‘ 
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ae sippi, he ordered the goods, the payment of 

—— which, is now claimed, to be sent him; his 

Pra vwix, letter bearing date from Pinkneyville, M. T. 
November, 1824, and they were accordingly 
sent. By letters, dated at the same place, 
October 6, 1825, and April, 1826, he pro- 
mised payment. He was married in Decem- 
ber, 1825. Krom November, 1824, to his 
majority, in June, 1826, the defendant traded 
asa merchant in Pinkneyville. Itis in evi- 
dence, that the common law of England pre- 
vails in the state of Mississippi, and that ac” 
cording to it, the age of majority is twenty- 
one, and minors cannot bind themselves le- 
gally, by their contracts for the purchase of 
goods to trade with. Emancipation is there 
unknown. 


It does not appear that the defendant was 
ever in this state, but the plaintiff’s counsel 
contends, that the circumstance that the goods 
having been sent, at the defendant’s request, 
from the plaintiff’s store, in New-Orleans, 
constitutes a sale in this state. 

2. That minors in trade, may bind them- 
selves for goods, even when they are not 
emancipated. 

3. That if emancipation be necessary, the’ 
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defendant having been married in December, 
1825, was thereby emancipated, and his pos- 
terior promise in April, 1826, is binding on 
him. 

1. It is unnecessary for the defence of this 
case, to examine the first proposition. Itmay 
be taken as admitted. 

2. Our civil code does not recognise any 
binding power in the contracts of minors, en- 
gaged in trade, except after their emancipa- 
tion, art. 379, 1775, 1778, 1867 & 2222. It 
would be absurd to imagine, that minors of 
any age, under twenty-one, should be bound 
by mercantile contracts, The law does 
not withhold the protection ii owes to persons 
of tender age, till they have reached their 
eighteenth. year, and in the judgment of their 
father, or a family meeting, or the case of an 
orphan, the individual has, by emancipation, 
been declared to possess sufficient discretion, 
to be trusted with the management of mercan- 
tile concerns. 

In this case, at the time the plaintiff parted 
with his goods, the vendee had reached his 
twentieth year, but he had not been emanci- 
pated. Under the laws of this state he was 
not legally bound. 
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3. It is true, in April, 1826, he had been 
married and promised to pay for the goods. 
Had the marriage taken place in this state 
and the promise; then perhaps, the 
matriage working emancipation, the pro- 
mise would have been binding. It is, how- 
ever, in the state of Mississippi, the domicil of 
the defendant. ‘There marriage has no effect 
in removing the disabilities of infants, m 
contracts like the present: as this promise was 
invalid in the state of Mississippi, the cir- 
cumstance of the promisee, being a citizen of 
this state, cannot give it validity. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
there be judgment for the defendant, with 
costs in both courts. 


Smith, for the plaintiff, Hoffman, for the 


i defendant. 


. Minors are 
not bound by 
a sale of their 
property 
made under 
judicial pro- 
ceedings to 
which they 
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DONALDSON & AL. vs. DORSEY’S SYNDICS. 
Appeat from the court of the first district. 


Martin, J. delivered the opinion of the 


= not pare COUrL The plaintifis, children and heirs of 
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C. Van Pradelles, state that their said mother Cnetennanet 
having sailed in a vessel which had not been >t 
heard of since 1813, they were put into pro- = & 4» 
visional possession of her estate. Vol. 4,506, Donszr’s 
That the defendants’ insolvent, before his 
failure, had: possessed himself of a house, part 
of the estate of the plaintiffs’ mother, which he 
refused to surrender; and the defendants have 
possessed themselves of said house, as part of 
the estate surrendered to them. The petition 
concludes with a prayer, that the defendants 
may be decreed to abandon the premises to 
the plaintiffs | 

In a supplemental petition, the plaintiffs 
stated, their mother made a simulated sale 
of said house to Johnson; that West styling 
himself the agent of the plaintiffs’ aunts, ex- 
ecutrixes of the plaintiffs’ mother, brought a 
suit against Dorsey, the defendant’s insolvent, 
the curator of Johnson, in which the sale to 
Johnson was declared a simulated one, and 
without consideration, and it was ordered to 
be sold; that the proceedings in said suit are 
vuid as against the plaintiffs; and they pray 
that so much thereof, as decrees the sale of 
the house, be declared null and void. 


The general issue was pleaded; there was 
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Baatera Diet t judgment, as in case of non suit: and the — 





4” plaintiffs appealed. 

The record shews the plaintiffs’ mother be- 
came the owner of the premises by purchase; 
that the plaintiffs have been sent into provi- 
sional possession of her estate, as her heirs 
apparent; that she made, for reasons which 
do not appear, a simulated sale of them to 
Johnson, who did not pay any thing. _There- 
fore the simulation appears from the best pos- 
sible evidence against the defendant, his own 
oath received as evidence without opposition. 

He acquired no title by a sale made under 
a judgment, to which neither the plaintiffs 
nor their mother, were parties. 


It is therefore ordered, adjudged and de- 
creed, that the judgment be annulled, avoid- 
ed and reversed, and that the plaintiff recover 
the premises from the defendants ;- and that the 
cause be remanded, with instructions to the 
judge to inquire into the value of the improve- 
ments made by the defendants, and the amount 
of rent due: and it is further ordered,-that the 
appellees pay the costs of this appeal. 


M‘Caleb for the plaintiffs, Hennen for the 
defendants. 
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DICKS & AL. ws. BARTON. ; 
AppgaL from the court of the third district. 


Porter J. delivered the opinion of the 
court. The record in this case, not being cer- 
tified in such a manner, as to enable us to ex- 
amine the cause on its merits, our attention is 
confined to the bills of exceptions. 

The first, was taken to the judge’s overruling 
several exceptions contained in the defendant’s 
answer. 

One of these exceptions is, that the copy of 
the petition served on the defendant, did not 
correspond with the original. The particular 
variance is not set out. We have collated them, 
and can find no difference, except that in the 
document filed with the answer, the indorse- 
ments on the back of the note annexed to the 
petition, are not copied. Admitting, however, 
there are others, there is not evidence before 
us to enable us to say that the judge erred — 
The sheriff's return states, that he served a 
copy of the petition on the defendant— 
There is no proof that the copy which the de- 
fendant has annexed to his answer, is that 


which was served on him; consequently, the 
Vor. V. N. Ss, 83 
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EasoraDiove sheriff’s return must be received as true. Code 


IF aad 
Dicks & ‘aL. 
v8. 
Baxrox. 


of Practice, no, 275. 

The second exception is, that the petition 
did not contain an averment, that notice of the 
transfer, of the note sued on, to the plaintiff, was 
ever given to the defendant. There was no 
necessity for the petition containing such an 
averment, as, whether the defendant had notice 
of it, or not, he was responsible to the en- 
dorsee. 

The third exception, as it is called, went to 
the merits, and as the evidence does not come 
up, its correctness cannot be gone into here. 

The second bill of exceptions is of a very 
novel kind, It states that, after the evidence 
was gone through, the defendant moved for 
judgment in his favor; and that, notwithstand- 
ing that motion, the court gave judgment the 
next morning for the plaintiff, without over- 
ruling the motion. This is gravely excepted 
to as illegal, unjust, and irregular. 

It is extraordinary, that counsel should deem 
it their duty, to place such matter before this 
court, for its examination. 'There could beno 
such thing as a motion, technically speaking, 
for the judge to give judgment for one party 
or the other. After the evidence was gone 
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through, and no argument offered, the case FasternDivet 


was with the court, and out of the reach of mo- 
trons, until the time had elapsed within which 
the law requires judgment to be pronounced, 
And if such a motion could have beeen made, 
and entered on the minutes, in what more ef- 
fectual manner could it be overruled, than by 
giving judgment for the plaintiff; that was, 
beyond a doubt, a decision on the motion, 
and consequently, it could not be a ground for 
exception, that the motion was not disposed of. 
The next two bills of exceptions relate to 
the time at which the motion for a new trial 
was made, and the alleged impropriety of the 
court hearing argument on it, before the party 
who made it was ready to go into the discussion. 
It is unnecessary to express any opinion on 
these points, as the appellant can have every 
advantage in discussing the case here, as if it 
had been regularly listened to below. It would 
be doing a vain thing to remand the cause td 
have the motion argued in the inferior court, 
and have the case ultimately returning to us in 


the same shape. 

The alleged grounds for a new trial are two. 
One, the overruling the exceptions in the an- 
swer, on which we have just expressed an 
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opinion; the other, that though the plaintiff 
proved the signature of the defendant, and an 
interlineation in the note to be in his hand wri- 
ting, yet that he did not offer the note in evi- 
dence. It is difficult to conceive how this proof 
was obtained in opencourt, in relation to the exe- 
cution of the note, unless it was offered in evi- 
dence. Wesuppose the objection means, thatafter 
the instrument was proved, the plaintiff neglec- 
ted to formally state, that he then offered it in 
evidence. We deem it unnecessary to ad- 
duce any argumeut, to shew the perfect cor- 
rectness of the opinion of the court below, in not 
considering this a legal ground for a new trial, 
The plaintiff has pressed on us the propriety 
of affirming the judgment below with dama- 
ges. The defence, through all its parts, 
certainly shews that delay was the main object. 
But there isa difficulty in regard to the regu- 
larity of the proceedings below, though not 
relied on by the defendant, that saves him from 
the penalty. ‘The judgment was rendered the 
26th—a motion for new trial was made the 
same day. ‘This motion was argued and over- 
ruled on the 27th, and judgment signed be- 
fore three days had expired, We had doubted 
whether the language used in the code of 
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practice, did not make it the duty of the court BesternDisit 


to wait three days under any and every cir- “V~ 
cumstance, before judgment was signed. But ene 
as we believe the only motive for giving this 

time, was to allow the party cast to move for 

a new trial—No error was committed in 

signing judgment as soon as the motion was 

made and dispensed of. The same principle 

was decided at the last term of the western dis- 

trict, in the case of Gardere vs. Murray 

that was much contested, and fully discussed 


by the counsel engaged in it. 


It is therefore, ordered, adjudged, and de- 
creed, that the judgment of the district cour 
be affirmed with costs. 


Peirce for the plaintiff, Preston for the de- 
fendant. 


GILMAN vs. HORSELEY. 
. Note paya- 
AprreaL from the court of the first district, "e‘o, «4 °% 


ministrator, 
authorises a 


suit by the 
Porter, J. delivered the opinion of the Pein hs 
° * > . Afi 1j d = 
court. This action is brought on a judgment ment ina sie- 
: P ° . ter state, au- 
rendered in the circuit court of the U. States, thorises the 


plea of res 


for the district of Kentucky. The plaintiff 2udécaain 
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ei styled himself in the pleadings of that suit, 
wr~ administrator of the estate of Joseph Gilman, 


rr deceased, And the obligation on which the 


HonsExer. fe : 2 
action was instituted, was made payable to 


Dra ae 


An affidavit 





beet that a the plaintiff, as administrator of Joseph Gil- 


Witness is 
material, will Man. 
not authcrise 


a continue ist. The defendant pleads that the peti- 
oe tioner is not the administrator of Joseph Gil- 
man, as he pretends and alleges. 

2d. That there is nosuch record as that 
set forth in the petition. 

3d. That if there be, it is no evidence of a 
debt due by the defendant, becatse it shews 
that judgment was rendered before citation. 

4th. That Joseph Gilman was indebted, in 
his lifetime, to the defendant, in the sum of 
$1200, which he is entitled to set off against 
the present demand. 

I. This action is not brought by the plain- 
tiff, as administrator, nor was it necessary 
for him to do so. The note was payable to 
himself: he became responsible to the estate 
he represenied, by taking it in his own name, 
and consequently has aright to inforce it. 
The words as administrator, are merely those 
of description; and there cannot be a doubt, 
that if the defendant bad any demand against 


og 
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ihe petitioner, in his own right, he might Pestana 
plead it as a set off in this action. 5 Mar. bent 
20 2, ibid. 463, 2, n. 8. 27. to.” i“ 
Il. The record is duly certified under the. 
act of congress, and there is not the least foun- 
dation for this plea. 
Lt1, The record does not shew that jyudg- 
ment was rendered before citation. The 
capias ad respondendum, bears date the 6th 
August, 1821, and was executed on the 6th 
September, of that year. The judgment is of 
the Uctober term following. 
IV. Whether the sum of $1200 was due 
by the estate of Joseph Gilman, to the defen- 
dant, could not be examined in this suit, as it 
had heen already decided by the circuit court 
of Kentucky. The note on which the action 
was instituted contained a condition, that if 
the defendant should legally establish that he 
had paid Joseph Gilman, in his lifetime, 
1200 dollars, credit was to be given for 





that sum. ‘The declaration expressly stated. 
that this condition had not been complied 
with, and that therefore, the defendant was 
responsible for the whole amount of the note 
sued on. Of this opinion was the court, and 
gave judgment accordingly. And the weight 
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Easterns'et ANd authority of this judgment, as forming 


April, 1827. 


wv res judicata, between the parties on this 


GILMAN 
v8. 
HoRsELzEx. 


point, is not weakened by the defendant 
making no defence. if there was no investi- 
gation of his rights on this point, it was hi, 
own fault, and he must bear the consequences 
of his neglect. 

‘The application for a continuance, on the 
affidavit of the defendant, and R. L. Booker, 
was properly overruled. . The first stated the 
absence and materiality of witnesses, in rela- 
tion to the set-off of 1200 dollars, which had 
already been decided between the parties, and 
could not be re-exomined here. The second 
was too vague: it expressed merely the belief 
of the affiant. 

We have hesitated, whether the judgment 
of the court below, should not, in pursuance 
of the prayer of the appellee, be affirmed with 
ten per. cent. damages: but as the defendant 
may have thought he was entitled to the con- 
tinuance, we think it sufficient to order, ad- 
judge and decree, that the judgment of the 
district court be affirmed, with costs. 


Whittlesey for the plaintiff, WCaleb & 
Byrnes for the defendant. 
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MILLER vs. REYNOLDS & AL. 


Appeal from the parish court of the parish 
of New Orleans. 


Porter, J. delivered the opinion of the 
court. The plaintiff furnished materials to 
Reynolds for building, who used them in the 
erection of a house for Bermudez. Reynolds 
having failed to pay for them, the suit was 
brought to have judgment against him, and to 
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obtain an order of seizure of any money that © 


might be due to him by Bermudez. The 
latter contested the action, and obtained judg- 
ment in his favour in the court of the first in 
stance. The plaintiff appealed. 

The payment of the amount due by the 
appellee to the undertaker of the building is 
proved, but the plaintiff contends these pay- 
ments were made in anticipation, and therefore 
void against the furnisher of the materials. 

It is true the 2,744 and 2,745th articles of 
the new code declare, that persons furnishing 
materials for buildings, may cause the monies 
due to the undertaker by the owner to be 
seized; and that the payment which the pro- 
prietor may have made in anticipation to 
the undertaker, are considered with regard to 

VoL. V.N.S. 84 
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But this contract was entered into before 
the enactment of these provisions in our code, 
and it is the opinion of this court, that the 
rights of the parties must be governed by the law 
in force at the time the agreement was made. 
It is a sound rule of construction, never to 
extend laws to contracts made before their 
passage, unless the will of the legislature, 
that they should be so extended, is clearly 
and explicitly declared. In the present case, 
the undertaker, at the time he bargained for 
the building of the house with the defend- 
ant, had a right to get his money paid to him 
at any period before the credit which he gave 
expired, if the latter chose. Admitting that 
a subsequent law might vary the right, which 
we doubt, we are clear it cannot, unless the 
statute expressly directed that its enactment 
should apply to agreements made previous to 
its passage. See the case of White & al. vs. 
Brown & al. 3 N.S. 17. 

This opinion renders it unnecessary to exa- 
mine the bill of exceptions, taken to the intro- 
duction of the original contract by the defend- 
ant, to shew that the plaintiff was surety for 
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Reynolds in the contract for building the 
house. 

And, as to that which excepts to the opinion 
of the judge, that the-notes given by the defend- 
ant to Reynolds, with proof of his endorse- 
ment.on them, were evidence of payment by 
the maker, we think it untenable. They 
were prima facie evidence of that fact— 
Starkie on Evidence, p. 4, 1089. 9 Sergeant 
& Ravie, 386. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the parish court 


be affirmed with costs, 


Lockett for the plaintiff, Seghers for the 


‘defendants. 


oe me 


OWENS ws. MITCHELL 


AppeAL from the court of probates of the 


‘parish of New Orleans. 


Martin, J. delivered the opinion of the 
court. The plaintiff demands the estate of 
Carrol; alleging that she is his sister, and 
believes herself to be the only heir. This 
was denied by the defendants. ‘The judge 
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EasternDis’ct Of probates directed the estate to be provi- 
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Na ee 
OweENs 


vs. 
MITCHELL. 


sionally delivered to her, on her giving se- 
curity to account with any other heirs of 
Carrol, or whoever might be therein con- 
cerned. ‘the defendant appealed. 

The testimony shews, that Carrol left no 
descendant, and that the plaintiff is his sis: 
ter. 

We are of opinion this does not suffice. 
Every one had once relations in the ascend. 
ing line, and his collateral kindred claiming, 
the estate, are bound to shew that the lineal 
heirs have ceased to exist. Hooker's heirs 
vs, Tippet’s, 12-Martin, 390. 

It suffices to deny that there are heirs in 
the descending line, and this being a nega. 
tive fact, no proof need be given of it. It is 
for the adverse party to show that there 
were some; and then their death must be 
proved by the claimants. But collaterals 
must always prove the death of ascendants 
by evidence, or shew that one hundred years 
elapsed since the birth; in which case death 
is presumed, and not before. 


lt is therefore ordered, adjudged and de. 
creed, that the judgment of the court of pro- 
ates be annulled, avoided and reversed, 
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and that the defendant have judgment as in EasternDis’ct 


case of non-suit, and that the plaintiff pay 
costs inboth courts. 


_ Hoffman for the plaintiff, Preston for the 
defendant. 





PATTERSON vs. LA FARGE: 
AppeEaL from the court of the first district. 


Porter, J. delivered the opinion of the 
court. ‘This action is brought on two bills of 
exchange, drawn by defendant’s agent in fa- 
vour of the plaintiff, in pursuance of an award 
made in France by arbitrators chosen by them, 
to settle the affairs of the partnership, of which 
the parties to this suit are members. 

The petition sets out the partnership; the 
difficulties that had arisen between the part- 
ners ; the power of attorney given by the de- 
fendant to an agent in France, to settle the 
affairs of the firm; the substitution of that 
power to another—his submission to arbitra- 
tion—the award of the arbitrators—the draw- 
ing of the bills in conformity with the award 
—the refusal of defendant to accept them ; and 
concludes with an allegation, that the defend- 
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Fastera Dirt aut had therefore become liable to pay the 


April, 1827. ; " ‘ 
v~ amount of the bill, with damages, interest and 
PaTTERSON 
vs. costs. 
LaFaner. 
‘The answer admits the partnership, but 
alleges that the defendant had advanred all 
the capital stock—that the firm had susiained 





heavy losses—that the plaintiff had with’ 
drawn a large portion of the capital—that 
the balance due by him to the defeidant, 
Was 153,324 francs—that the award was ob- 
tained fraudulently, and was null and void— 
and that all the other allegations in the petition 
were untrue. 

The first, and one of the most important 
questions in the cause is, whether the power 
of attorney, given by the defendants, autho- 
rised the submission to arbitration. 

It was executed in New York, and confers, 
in the usual terms, authority on the agent to 
demand, collect and sue, by all lawful -meanss 
any money that might be due the principal, or 
firm of La Farge & Patterson; “or also to 
make, or cause to be made, a dissolution of the 
firm by public notice, arbitration, suit, pro- 
cess, or otherwise, howsoever, according to the 
laws of France.” 

After an enumeration of various other powers, 
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not necessary to be set forth, the instrument ae ee. 


contains another clause, confining the autho- 
rity in the attorney in fact, to sue and recover, 
by all lawful means, from William D. Patter- 
son, all and every such sum of money as may 
be due by him to the principal, upon settling 
the concerns, affairs and transactions of the firm 
of La !arge & Patterson ; “and to that end, 
to view, examine, state, settle, adjust and 
balance all accounts, te compound, compro- 
mise, arbitrate, conclude and agree all dif- 
ferences.” 

The defendant insists, this authority did 
not sanction, nor permit the agent to confer the 
followiag power on the persons chosen to set- 
tle the atfairs of the partnership.” 

‘¢ We, the undersigned, dispense the arbi- 
trators with the necessity of pursuing the forms 
of justice, and beg of them to pronounce in the 
last resort on the points in contestation, as ami- 
cable compounders, in the delay of two months, 
upon the memorials which will be submitted 
to them by the parties, without being subject 
to the forms and delays of a suit. 

«The undersigned renounce an appeal, or 
recourse {o justice, no matter what may be 


the causes or motives. even for that of nullity; 


aA 
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BestareDict and in case they cannot agree, they are autho- 
~~ rised to name a third person, whose decision 
Pe will be sovereign and irrevocable.” 
—— We agree in opinion with the defendant’s 

counsel, that in making this submission, the 
agent exceeded his powers. There was no 
authority given by the mandate, to deprive 
the defendant of the protection which the 
laws of the place where it was to be exe- 
cated; might have extended to him. The 
renunciation is of a most extraordinary 
kind. The agent abandoned all recourse to 
justice, no matter what might be the causes or 


motives: so that if there had been fraud or 





corruption, the principal was obliged to sub. 
mit to it. No man can be presumed to give 
such a power to another: and we are satisfied 
that in the instance before us, the mandate did 
not express it. The authority to compound, 
coxclude, and agree, was personal to the attor- 
ney, and cannot be extended to arbitrators, in 
whose selection, the person opposed to the. 
principal, had as much choice, as he had. 
The power to compromise, and to arbitrate, 
which mean the same thing, did not authorise 
a submission to amicable compounders. A 
man may be well supposed ready to submit 
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his differences to the former, knowing that, by EasternDis’et 


the laws of France, where the arbitration was 
to take place, the persons so chosen must pro- 
ceed according to law, and that an appeal 
lay from their judgment: and yet, not be wil- 
ling to yield his rights to the final decision of 
the latter, who are governed by no rules, and 
abandoned to their own ideas of equity. The 
French code of procedure, offers a very strong 
argument in support of this reasoning. By the 
4009th article of that work, it is declared, 
that the arbitrators and umpire shall decide 
according to the rules of law, unless the sub- 
Mision gives them power to pronounce, as 
amicable compounders. Now, the words 
used in the power of attorney, ought not to 
have, and cannot have a greater effect, than 
they would have, if used in a submission to 
arbitration; and if the principal, in an iastru- 
ment of the kind last mentioned, had submit- 
ted his case to arbitrators, or to arbitration, 
it is clear these expressions would not have 
authorised the persons named, to have acted 
as amicable compounders. Hence it follows, 
that an authority to an other, to submit to 
arbitrators, must have the same limitation. 


Voi.V. N. 8. 85 


April, 1827. 
ae 2 


PatTrersor 
vs. 
LaFaner. 
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BasternDis'et As, therefore, the award was made without 
—.~ authority, no consideration existed for the 
Porm * drafts on which this action is brought, and 


— consequently the plaintiff cannot recover. 


As to the defendant’s claim in re-conven- 
tion, the evidence is quite contradictory, and 
it is impossible for this court to say, how the 
balance would stand, on a full settlement of 
the partnership accounts. The attorney, in 
fact, of the defendant, swears that the amica- 
ble compounders had no evidence before 
them, when they made their award. But that 
the judgment given by them, was entirely 
based on an agreement, or transaction, entered 
into by him and the plaintiff. The reasons 
for the attorney making this arrangement, as 
he states, were, the peculiar situation in which 
La Farge’s affairs were involved, and the re- 
sponsibility which he, the agent, had incur- , 
red. That the plaintiff claimed the one 
fourth of the profits of the sugar estate, which 
he declared he had received intelligence, was 
sold by the defendant, for 180,000, and that 
he proposed a settlement on these terms: 


CREDIT. Fre. 
+ of the share in the profits, - 100,000 
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BasternDis’ct 
DEsIT. Frs. April, 1827. 
: art- ee 
Monies belonging to the p Palisa 
e ° vs. 
nership funds, withdrawn Seon 


by him 40,000 
3 of losses sustained 15,000 
55,000 


ll 





Frs. 45,000 
for which he was willing to take frs. 35,000 in 
drafts on the defendant; and the amicable 
compounders having confirmed this arrange- 
ment, the bills on which this suit was brought 
were drawn. 

Now, it appears by the admission of the 
parties on record; that the plantation only 
sold for $110;000, at 1, 2, 3, 4, 5, and 6 
years credit. The plaintiff, therefore, if 
the witnesses on the part of the defendant 
are to be believed, either committed a gross 
fraud in making the representation, or he 
had been egregiously misinformed himself 
of the real amount of the sale. 

The testimony obtained by the commis- 
sion sent out to the arbitrators, differs from 
this in many particulars; though they wince 
so much at some of the interrogatories, and 


refuse to answer others, that the impression 
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Eastern Dis’et left on our mind is, that there was an er- 
April, 1897: . . ; 
~~~ +rorcommitted in the settlement. But they 


Parm** deny, firmly, that their sentence was founded 
Lararez. ' j 

on the representation of Fatterson, as to the 

sale of the sugar plantation, or the eventual 

profits that might result therefrom. On the 

contrary, they declare, that it was after a full 

examination of all the papers submitted to 

* them by both parties, that they rendered 





their decree; and that no other considera- 
tions entered into their minds but those pro- 
‘duced by the evidence. 

it appears that Ia Farge drew largely 
from this country on the house in France, to 
pay for the sugar plantation which he pur- 
chased here. On this head the witnesses 





for defendant are very particular in stating 
the precise amount which he remitted to 
meet these drafts; but they do not give the 
-amount of the bills, the remittances were to 
replace. The arbitrators state, that these 
drafts amounted to 60,000 francs. 22,000 
of which were paid by the house. They 
also state, that there was no evidence fur- 
nished to them, that La Farge had furnished 
the whole amount of the capital. 

Under a view of the whole evidence we 


? 
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think the case is not before us in such a EasternDis’et 


“April, 1897, 
shape as enables us to pronounce definitely ~~~ 
PaTTERSON 
i v8. 
on it, Larares. 


It is therefore ordered, adjudged and de- 
ereed, that the judgment of the district court 
be annulled, avoided and reversed; that 
the cause be remanded for a new trial, and 
that the appellee pay the costs of this ap- 
peal. 


Workman & Grymes for the plaintiff, Den- 
nis for the defendant. 


MURDOCK vs. BROWDER. 


Appeat from the court of the third district. Ped ma 
= . , cen 
fe ee is ings, 
Mattuews, J, delivered the opinion of by alleging : 

, — the nullity o 
the court. In this case ths plaintiff sues to the judsment 
under which 
recover from the defendant a certain tract gdcent 

e . ° ee e Th i 

of land, (as described in his petition) which incompatibili- 
° 4 ty in uniting a 

he alleges to be in the possession of the lat- prayer for 
: ; nullity, with 

ter without title. one for the 
recovery of 


the property. 


The district court gave judgment in favor 
of the defendant: from which the plaintiff 
appealed. 

The appellant claims the property in dis- 
pute, under a probate sale of the estate of 
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EasternDis'et John Murdock, late of the parish of Feli- 


April, 1897, 
aa 1 
Murpock 


ws. 
Brownsr. 


ciana. The appellee sets up a title, obtained 
under a sheriff’s sale made in pursuance of 
an execution, which issued on a judgment 
rendered in the district court against the 
heirs of the said John Murdock. The suit 


_ was commenced in the ordinary form of a 


petititory action; and after the defendant 
appeared and answered, the plaintiff prayed 
leave to amend his petition, by suggesting 
nullity in the proceedings and judgment under 
which the defendant claims title. This amend- 
ment being allowed by the court, a bill of ex- 
ceptions was taken to that proceeding, which 
requires examination. 


On the part of the appellant it is contended, 
that an action, the object of which is to annul 
the judgment and sale under it, of the district 
court, should be commenced by all the heirs 
of John Murdock, and should have preceded 
any suit directly claiming the property alien-. 
ated in consequence of a judgment pro- 
nounced by a court, alleged to be without 
jurisdiction. If the probate sale was consi- 
dered in such a manner as to transfer to the 
plaintiff the right and titie of all the heirs of 
John Murdock to the premises in dispute» 
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he might legally pursue any steps in his in- 
dividual right for his sole benefit in relation 
thereto—which, before such transfer, should 
have been prosecuted in right of all the heirs, 
There does not appear (to this court) to be 
any incompatibility in uniting in the same suit 
allegations of nullity, and a prayer to have 
the title, by which a defendant holds property, 
avoided and annulled; and one for the reco- 
very of said property. We are, therefore, of 
opinion, that the amendment in the petition 
was properly allowed. 

In proceeding to discuss the merits of the 
case, it is necessary first to inquire into the 
validity of the defendant’s title—whether it 
be of such force as to require that he should 
be maintained in his possession of the pro- 
perty, against the claim of the plaintiff. 

According to the evidence of the case, (as 
shewn by the reeord) it appears that John 


-Murdock died intestate, leaving no heirs 


within the state of Louisiana; and that his 
estate was administered by a curator for some 
time, as being one known in our laws under 
the denomination of vacant. The adminis- 


tration of the curator ceased by the interfer. 
ence of one Samuel Murdock. who claimed 
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the succession of John, as brother and heir in 
his own right in part; and also by virtue of a 
procuration from the other heirs, of whom the 
present plaintiff is one. Young, the curator, 
settled his accounts with the court of probates; 
and the property of the succession was consi- 
dered to be in the possession of the heirs, &c. 
Two or them, viz. the appellant and Samuel 
Murdock, who were entitled to two-thirds of 
the estate, were of full age; and two others 
nephews of the deceased, inherited the remain- 
der. The majors, after twenty-one, having 
accepted the inheritance without benefit of 
inventory on their part, left the state without 
paying the debts of the succession. The de- 
fendant in the present suit, who was a creditor 
of said succession, instituted a suit against 
them as heirs; and also against the minor 
heirs, by attachment, in the district court of 
the third judicial district, wherein all the de- 
fendants were represented by an attorney and 
curator, ad hoc, for the minors. Judgment 
was given for the plaintiff; and in executing 
it, the property now in dispute was sold by the 
sheriff, and acquired by the present appellee. 
The judgment in the suit of Browder vs. 
the Heirs of John Murdock, was rendered in 
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such prayer, as to condemn each of them to Raters Dinas 


Z 1827. 


the payment of his share of the debt claimed, ~~~ 


in proportion to the extent of his right of in- 
heritance. | | 
These proceedings were clearly correct and 
legal, so far as they related to the heirs of age; 
who had assumed that chatacter without ‘the 
protection of an inventory. By the acceptanee 
of the inheritance, pure and simple, they be- 
came liable to pay the debts of the ancestor, 
proportionably to their interest in the succes- 
sion; and, as they resided permanently out of 
the state, their rights in it were subject to be 
seized’ by attachment; and ‘sold, ‘after final 
judgment, in satisfaction thereof. ‘They can- 
not claim for themselves any benefit of nullity 
in those proceédings. ‘Nor can they for the 
minor heirs, even adinitting that, with respect 
to’ them, the judgment and ‘subsequent pro- 
ceeding on it, by which the defendant in the 
present action claims fitle, are void, (which is 
by ‘no means: clear.)’ Should the minors, 
when they become of age, desire to set aside 
the judgment or sale under it, to the prejudice 
of the appellées, they will only be authorised 
to pursue him’ successfully, on ‘payment of 
‘Vol.V. NS. - 86 


Murpock 
“vs 


Bnowpen. 
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asinenDlat their share of his claim on the succession of 
www their ancestor—See 3 N. S. 674. 
— 
Baowsze. It is, therefore, ordered, adjudged, and 
decreed, that the judgment of the district court 


be affirmed, with costs. 


Buchanan for the plaintiff, Watts & Lob- 
dell for the defendant. 


OVERTON vs. GERVAIS. 


If the jury AppEa from the court of the first district. 


ive theirver- 
ict for a sum 
with interest, 


thecourtmay PorTeR, J. delivered the opinion of the 


asceriain the 


crinnisg, i, court, ‘This action was instituted on an obli- 
‘hejudgment ootion of the defendant to deliver to the plain- 
, tiff 118,333 pounds of clean ginned and baled 
cotton, in three annual instalments, Previous 

to any of these instalments becoming due, an 
attachment to obtain security for the ultimate 
payment of the debt, was taken out against 

the property of the defendant, which was 

levied on certain credits belonging to him, in 

the hands of Wilkins and Linton. ) 

It may be questionable whether, by our law, 

an attachment was the proper remedy to en- 


force the obligation for the delivery of a spe- 
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of ‘cific thing. But we are saved the necessity of estate iat 
going into this enquiry. For some time sub- “wv ~ 
nd ‘sequent to the commencement of the action, ae 
art the plaintiff filed a supplemental petition, sta- 
ting that, the first instalment had become due, 
and that the defendant had failed to discharge 
~ it. To this petition, an attorney, not appointed 
by the court, but employed by the defendant 
himself, filed an answer on the merits, and to 
it joined a claim in reconvention. 1 Martin, 
: 276. 
On the issues so joined,‘the parties took out 
he commissions, and a good deal of testimony 
lie was obtained. Before the case came to trial 
in- on this testimony, a consent rule, as it is sty- 
ied led, was placed on record, by which it was 
- agreed, that judgment should be entered up | 
on in favor of the plaintiff for the price of the 
ate cotton due by the first instalment, with ten per 
nst centum interest from the time when it became 
as due; viz:—the Ist January, 1825; the value 
a of the cotton to be fixed by two persons there- 
| in named. ‘ 
W, In consequence of this confession of 
Ne judgment, and the payment of the money | 
Ye due on the first instalment, on or before 


the Ist January, 1826, the defendant was to 
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anieranaee have an extension of time for the payment of 
a= "the two last instalments; and-was to have per- 
ore mission to bring suit in the state of Mississippi, 
where he resides, against the makers of the 
notes which had been attached in the hands 
of Wilkins and Linton. Pa 
The money was not paid in pursuance to 
this ‘agreement, on the first January, 1826; 
and, on the plaintiff attempting to have judg- 
ment entered upon it, in the month of April, 
following, the counsel for defendant filed an 
affidavit, in which he stated, that since the 
consent rule, the plaintiff, Overton, had pro- 
posed to him, that if the defendant would de- 
liver to Overton, all the slaves-which he had 
purchased. of him, with the exception of one, 
deceased, and pay, on or before the first-of 
March, of that year, the sum of 4,000 dollars, 
that the present suit should be discontinued, 
and a full and complete discharge given'to the 
defendant, : wy 
That, in pursuance of this agreement, the 
slaves had been returned and the sum of 2,000 
dollars paid on or before the: 16th. wien 
then last past. 3 
To establish this last ua ep 
tories were propounded to the plaintiff: who 
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answered;; ‘That, he had had a. private and EasteraDia'st 


forthe defendant; that in. the..course of this 
conversation, he had mentioned. to,.Mr. Dun- 
can, that-he would enter into no. agreement of 
any description, with Mr. Gervais, that would 
have.a tendency to arrest the suit. now pend- 
ing; but..if the. negroes --were returned: in all 


the month of January, so that he might .be 


prepared to make, a.crop,:the title .reyested 
in him, and the sum of $4000 paid on_or.be- 
fore the first of March, that he would settle 
with the. defendant; that this , proposition 
though accepted. bythe attorney, had not-been 
complied with; only $2000, had been paid, 
and the negroes not,.delivered until Febru- 
ary, and no conveyance: tendered of them. 
That the plaintiff’s.agent received them on the 
condition,. that: they were to remain. the pro- 
perty of the defendant, until the sum of $4000 
was paid, on or before the first of March, and 
that they are-now in the legal possession of the 


sheriff: That it-was agreed by the plaintiff, 


and the: attorney, for-defendant, in. case the 
sum of $4000 was not paid at, the period al- 
ready mentioned, that the $2000 should be 
credited on the original debt, or deducted from 
such judgment as might be rendered in court, 


' confidential conversation with the .attorhey @V~\ 


Ounee 


Gzavare. } 





py 


April, 1 
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The referees, to whom under the consent 


od rule, was submitted the price of the cotton, due 


@envans. 





on the first instalment, reported that it was 
worth fifteen cents on the first day of January, 


1825, which made the total sum due on that 


day, $7099 95. 

On these facts, and others not material to 
be stated, the jury found a verdict for the sum 
liquidated by the referees, deducting the 
$2000 paid by the attorney of defendant, with 
interest. 

The court confirmed this verdict and gave 
judgment, for $5099 95, with interest, at five 
per cent, from judicial demand until paid, and © 
costs of suit. 

Both parties have complained of this judg- 
ment. The defendant, because the last agree- 
ment entered into with the plaintiff, was not 
enforced. The plaintiff, because the interest 
on the sum due was not fixed at ten per cent. 

The defendant’s objections are without any 
foundation. ‘The only evidence we have.of 
this agreement, is from the answers given by 
the plaintiff; and it appears from them, that it 
was only on a strict compliance with the pro- 
position made by him, that the legal proceed- 


ings against the defendant, were to be stop- 
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ped. That performance on the part of the ) Raalarntest 


latter, was a condition precedent to any 
change in the rights which the former had, 
under his contract. This performance hav- 
ing failed, a promise made as a consequence 
of its taking place, must also fail to produce 
any effect. 
The appeals made toa supposed equitable 
power, that this court possesses, of divesting 
parties of their legal rights, when the exer- 
cise of them presses heavily on their adversary, 
cannot affect the decision of the case. We 
disclaim any such authority. And if we pos- 
sessed it, we should look in vain for any thing 
shewn in evidence, which would justify the ap- 
plication to the instance before us. The de- 
fendant bought the negroes in the month of 
November 1824, under an engagement to make 
himself accountable to a mercantile house, in 
N. Orleans, for a debt which the plaintiff owed 
to them. He took the slaves to another state, 
and refused to carry his agreement into effect, 
on the ground, that the property he had recei- 
ved was not such as he had bargained for. 
When requested to return it, and rescind the 
contract, he would not comply with the propo- 
Sition, because it would deprive him of making 
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teruDis’et 
Eas Orme 8:°TR that season. When pressed to return 


“7v~— the slaves, after the crop was made, and pay 
OvexrtTox 


V8. 
Gzavait. 





a reasonable hire, he refused to doso.. When 
sued, to compel a performance of his engage- 
ments, he pleaded that the slaves were afflic- 
ted with redhibitory diseases, and that the 
plaintiffhad practised gross fraud and deceit 
onhim. After suspending the decision of the 
cause nearly two years, in a vain attempt to 
obtain evidence to support this defence, he 
voluntarily abandons it before this court. 
When the hour of trial approached, he made 
an agreement that he would pay the first in- 
stalment ona particular day, on condition that 
each of the othe? instalments should be post- 
poned one year, and he failed to perform even 
this. A 
the slaves by a particular time, and pay a cer- 
tainsum for the use he had. of them; and this 
too, he only performed in part. 

It is in evidence that the plaintiff, whose own 
affairs were embarrassed, at the time he made 
this contract, suffered much by these repeated 


A last offer was made to him, to return 


‘disappointments; and how, after such a series 


of breaches of promise, the defendant can 
come into court, and through his counsel, 
complain that, the plaintiff will not be bound. by 





ye 
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“ a partial aakaaane of the - a ng: eer ae 
made by him, niake strong and _prvens op eer 
e . peals to our equity, and charge the plaintiff outline 
: with fraud and oppression, would be to us a 
Mt matter of astonishment, if our former experi- 
ri ence had not taught us how completely the de- 
it ; 
. lusion of self interest blinds men to a sense of 
_ what is due to others, 
i The only difficulty which has occurred to 
us in the decision of the case, is whether it is 
le necessary for us to make any order in respect to 
ms the negroes which were delivered to the plain. 
0 tiff It is certainly true, as the defendant has 
“ contended, that the plaintiff should not have 
“ the property, and the price that was to be paid 
in for it. But the evidence shews that this pro- 
. perty is now out of the possession of the latter, 
a and in that of the sheriff. It has been stated 
at the bar, by the counsel for the defendant, and 
. the correctness of the statement was acquiesced 
“ in, that the possession alluded to by the plaintiff 
d in his answer to the interrogatories,isthat which 
" has been produced by an attachment he has 
" levied on them, for the last instalments of the 
|, purchase money. 
y If such be the fact, this court cannot inter- 


fere in the judgment with any rights which 
Voi. V.N.S. 87 
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EasterpDiatet the plaintiff may have acquired by that suit, 
ee "The correctness and legality of the course he 





has pursued, will be. properly examinable in it 

As to the application of the plaintiff, to 
have the judgment amended in relation to 
the interest, we think it ought to be allowed. 
It has been decided, a few weeks-since, in the 
cases of Breedlove, Bedford § Robeson, vs 
Jacobs, and Gouverneur vs. Russel, that when 
the jury found a verdict, without interest, the 
court could not give it by the judgment. But 
in this instance, the verdict is for a certain 
sum, with interest. The question is, at what 
rate that interest must be calculated? and 
the answer to it must be, whatever interest 
the law, or the agreement of the parties, had 
established; for the jury must be presumed to 
have found, in relation to the obligations which — 
the one or the other created. In this case 
the original contract, and the consent of par- 
ties, placed on record, had fixed it at ten per 
cent. from the time the first instalment became 
due. That interest must, therefore, be given 
in the judgment. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the cistrict court 
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be annulled, avoided and reversed; and it is EnsternDis’ct 


further ordered, adjudged and decreed, that 
the plaintiff do recover of the defendant, the 
sum of five thousand and ninety-nine dollars 
ninety-five cents, with interest from the first 
day of January, 1825, at ten per cent, until 
paid, it being the balance due on the first 
a with costs in both courts, 


Ripley & Conrad, for the plaintiff Duncan 
for the defendant. 


PRIOU vs. ADAMS. 


AppEAL from the court of the first district. 


Martin, J. delivered the opinion of the 
court. The plaintiff appeals from a judg. f. 
ment of non-suit: the evidence he offered - 
having been rejected: 

His action is grounded on an authentic 
act. A copy offered was rejected, because 
the act did not appear to have been sub- 
scribed by Peter d’Aspit; the parish judge 
before whom it purports to have been exe- 
cuted. 

It appears that H. Knoblock and Lewis 
A. d’Aspit, were the witnesses: and the act 


April, 1827. 
IN Ned ~ 
OVERTON 
vs. 
Gervais 


An act which 
has not the 
signature of 
the notary or 

parish judge, 
. ae authen- 
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Raster Dis‘ has the signatures of the parties, and of ' 
“Fa Knoblock—and L. A. d’Aspit adds the word f 
Pera “Judge,” to his signature. It is, therefores | 
clear that the instrument wanting the sig- 
nature of Peter d’Aspit, the parish judge, is 
not an authentic one, and the notarial copy } 
does not render it so; nor its being entered 
on the minutes of the office: and the district 

judge did not err in rejecting the copy. 

The plaintiff next offered in evidence, the 
original of this act, which was objected to 
as not being an authentic copy, but an ori- 
ginal record. The objection was sustain- 
ed, and the plaintiff took a bill of excep- 
tions.) : 

To complain of a creditor who offers an 
original title, instead ef a copy, is to com- 
plain that the evidence is too strong. The 
copy is evidence, only because it is impos- 
sible or very inconvenient to bring the ori- 
ginal. This point was deiermined upwards 
of ten years ago, by this court, in the case of 
Brandon vs Pollock § al. 5 Martin, 613. 
We there held, that originals from a notary’s 
office could not be refused, because they 
onght to have remained there, and copies 
should have been taken, 
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But the rejection of the document was not Teen 


ground, ‘The plaintiff had declared on an 
authentic act, and ought not to be permitted 
to produce a private one; at all events, with- 
out praying its execution—and. the defen- 
dant ought to have had notice, in order to 
prepare himself with proof to meet that of 
the plaintiff. 

It is said, that the act being written on 
the notary’s book, must be considered as re- 
gistered, Be it so; but_the registry does 
not make a private act an authentic act.— 
This has been determined more than once. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Augustin for the plaintiff, Wheeler for 
the defendant. 


i, 1827. 


erroneous, although made on erroneous —v~ 


Priov 


v2. 
ADAMS. 





